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No.  2643. 


IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


SOUTHERN  PACIFIC  COMPANY, 

a  corporation, 

Plaintiff  in  Error, 


vs. 


CALIFORNIA  ADJUSTMENT  COM- 
PANY, a  corporation, 

Df     idant  in  Error. 


SUPPLEMENT  TO  DEFE       NT  IN  ERROR'S  BRIEF 
ONRE-AV    UMENT 


At  the  re-argument  on  May  24th,  the  Court  ordered 
that  both  parties  should  file  their  briefs  within  fifteen 
days.  The  brief  of  Defendant  in  Error  on  Re- Argu- 
ment (filed  on  June  26th)  was  printed  and  ready  for 
filing  on  June  8th,  but  on  that  date  counsel  for  Plain- 
tiff in  Error  stated  that  their  brief  was  not  yet  com- 
pleted, whereupon  it  was  stipulated  by  us  that  the 
time  should  be  extended  for  five  days.  Subsequently, 
at  the  request  of  counsel  for  Plaintiff  in  Error,  the 


time  was  further  extended.  As  we  had  prepared  our 
brief  within  the  period  of  fifteen  days  and  as  the  last 
extension  requested  by  counsel  had  the  effect  of  allow- 
ing them  thirty  days'  time  for  their  brief,  we  re- 
quested counsel  to  stipulate  that  we  might  (if  we  so 
desired)  file  a  supplement  to  our  brief  on  re-argu- 
ment. This  supplement  to  our  brief  on  re-argument 
is  filed  in  pursuance  of  that  stipulation. 

In  the  brief  of  Plaintiff  in  Error  last  filed  (p.  40) 
the  contention  is  again  made  that  "the  orders  of  the 
Commission  entered  after  October  10,  1911,  preserv- 
ing the  status  quo  may  be  sustained  as  rate  fixing 
orders  under  the  provisions  of  the  Eshleman  Act 
giving  the  Commission  the  power  to  fix  rates." 

This  contention  was  replied  to  at  pages  118  to  123 
of  Brief  of  Defendant  in  Error  first  filed. 

It  was  there  pointed  out  that  the  orders  referred 
to  do  not  purport  to  establish  any  rates  and  it  was 
further  shown  that  the  Commission  had  no  power  to 
establish  rates  violative  of  the  prohibition  except 
upon  application  of  the  carrier  and  after  investiga- 
tion of  the  carrier's  application.  The  carrier  was 
obliged  to  prove  its  case  and  to  show  not  only  a  valid 
excuse  for  the  lower  rate  for  the  longer  distance  but 
also  that  the  rate  to  the  intermediate  point  was  rea- 
sonable. The  provisions  of  the  amended  Section  21 
of  Article  XII  of  the  Constitution  are  mandatory 


and  prohibitory;  ihcj  provide  the  way  in  which  a 
carrier  can  obtain  the  sanction  of  the  Commission 
to  the  charging  of  higher  rates  to  intermediate 
points.  The  amended  Section  21  provides  that  ''It 
shall  be  unlawful  *  *  "^  to  charge  or  receive 
greater  compensation  *  *  *  for  a  shorter  than 
for  a  longer  distance."  If  that  had  been  the  entire 
provision  the  Commission  could  not  have  established 
any  higher  rates  to  less  distant  points ;  but  that  was 
not  the  entire  provision.  There  was  added  the  pro- 
viso that  upon  application  of  a  carrier,  and  after 
investigation,  the  Commission  might  in  special  cases 
authorize  the  charging  of  higher  rates  to  intermediate 
points.  Upon  the  clearest  principles  of  statutory  con- 
struction the  proviso  must  be  construed  as  exclusive 
of  any  other  means  of  obtaining  relief.  Proof  that 
a  rate  was  "established"  by  the  Commission  is  not 
proof  that  the  rate  (violative  of  the  long  and  short 
haul  clause)  is  legal  because  it  is  not  proof  that  it 
was  authorized  by  the  Commission  in  pursuance  of 
the  provisions  of  Section  21  of  Article  XII  of  the 
Constitution.  If  it  had  been  the  intention  that  the 
Commission  could  establish  rates  violative  of  the  pro- 
hibition without  the  application  of  the  carrier  and 
the  investigation  of  the  Commission,  such  intention 
would  have  been  evidenced  by  another  proviso  to  the 
effect  that  a  carrier  might  charge  higher  rates  to  the 
intermediate  points  in  cases  where  such  higher  rates 
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were  established  by  the  Commission.    But  the  section 
does  not  contain  such  a  proviso. 

If  the  Commission  could  establish  rates  violative 
of  the  prohibition  of  Section  21  of  Article  XII  in 
the  absence  of  the  application  and  investigation  re- 
quired by  that  section  the  long  and  short  haul  pro- 
hibition would  be  practically  nullified.  If  that  were 
the  proper  construction  of  the  prohibition  a  carrier 
might  file  a  tariff  containing  rates  violative  of  the 
prohibition  and  the  Commission  might  "approve" 
the  tariff  and  all  rates  in  the  tariff  in  violation  of 
the  prohibition  would  be  legal  notwithstanding  that 
some  of  them  might  be  violative  of  the  prohibition. 
The  prohibition  would  be  reduced  to  a  mere  rule  for 
the  guidance  of  the  Commission  in  establishing  rates. 

When  the  Commission  establishes  a  rate  it  con- 
siders whether  or  not  that  rate  is  reasonable,  but 
when  it  investigates  an  application  under  Section  21 
of  Article  XII,  it  not  only  considers  the  reasonable- 
ness of  the  rate,  but  also  another  rate,  that  is,  the 
lower  rate  to  the  more  distant  point.  With  reference 
to  the  last  mentioned  rate  the  Commission  determines 
the  sufficiency  of  the  alleged  excuse  for  maintaining 
a  lower  rate  to  the  more  distant  point.  It  also  con- 
siders the  relation  of  the  two  rates  and  the  question 
as  to  whether  the  lower  rate  to  the  more  distant  point 
is  likely  to  unduly  burden  the  traffic  to  the  less  dis- 
tant point. 


Let  us  assume  that  the  Commission  initiated  a  pro- 
ceeding to  establish  rates  from  San  Francisco  to 
Fresno.  They  would  receive  evidence  as  to  what  was 
a  reasonable  rate  for  the  service.  They  might  or  they 
might  not  have  brought  to  their  attention  the  rates 
charged  by  the  carrier  to  more  distant  points.  Both 
Congress  and  the  people  of  California  deemed  that 
there  should  be  almost  an  absolute  prohibition 
against  charging  more  for  the  shorter  distance. 
They  clearly  indicated  the  method  by  which  relief 
could  be  obtained  from  this  prohibition.  It  neces- 
sarily follows  that  that  method  must  be  pursued. 

We  have  already  seen  that  the  orders  made  after 
October  10,  1911,  do  not  purport  to  grant  any  of  the 
applications  of  the  carriers,  but  merely  purport  to 
allow  the  carriers  to  file  supplements  to  their  tariffs 
containing  higher  rates  to  intermediate  points. 

We  have  also  seen  (assuming  for  the  sake  of  the 
argument  that  they  did  purport  to  grant  such  appli- 
cations) that  they  affirmatively  show  that  they  were 
not  preceded  by  the  investigation  required  by  the 
Constitution,  and  that  they  are  ineffective  as  orders 
of  relief  because  made  without  investigation.  It  is 
contended  that  they  could  be  sustained  as  "rate  fixing 
orders."  But  they  would  not  purport  to  fix  any 
rates.  They  would  merely  purport  to  authorize  the 
carrier  to  charge  higher  rates  to  the  intermediate 


points,  and  coupled  with  this  authorization  would  be 
a  statement  that  the  Commission  ^'does  not  concede 
the  reasonableness  of  any  of  the  higher  rates  or  fares 
to  intermediate  points,  all  of  which  rates  and  fares 
will  be  subject  to  investigation  and  correction." 

In  Phoenix  Milling  Co.  v.  S.  P.  Co.,  7  C.  R.  C.  677 
(p.  54  of  last  brief  filed  by  Plaintiff  in  Error)  the 
Commission  with  reference  to  the  orders  made  after 
October  10,  1911,  said: 

"The  Commission  did  not,  however,  by  these 
orders  sanction  or  approve  any  of  the  rates  cov- 
ered by  the  defendant's  application  which  were 
in  violation  of  the  long  and  short  haul  pro\T.sion. 
I7i  fact,  it  expressly  withheld  its  approval  of 
such  rates.'' 

It  is  obvious  that  the  orders  of  November  20,  1911, 
and  January  16, 1912,  cannot  be  distorted  into  *'rate 
fixing  orders."  An  order  purporting  to  establish 
rates  which  recited  that  the  Commission  did  not  con- 
cede the  reasonableness  of  the  rate  sought  to  be  estab- 
lished would  not  be  an  order  establishing  a  rate.  It 
would  show  affirmatively  that  the  very  matter  which 
the  Commission  was  called  upon  to  determine  before 
it  established  the  rate  had  not  in  fact  been  deter- 
mined. 

An  intention  to  establish  rates  would  not  appear 
from  an  order  which  recites  that  the  reasonableness 
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of  the  rates  had  not  been  ascertained  by  the  Com- 
mission. 

From  another  provision  of  the  orders  of  November 
20,  1911,  and  January  16,  1912,  it  is  clear  that  the 
orders  did  not  purport  to  "establish"  any  rates. 
These  orders  merely  purport  to  grant  the  carrier  per- 
mission to  "file  for  establishment  with  the  Commis- 
sion in  the  manner  prescribed  by  law  and  in  accord- 
ance with  the  Commission's  regulations  such  changes 
in  rates  and  fares  as  would  occur  in  the  ordinary 
course  of  their  business,"  etc.  (Record,  p.  404  and 
p.  424.) 

The  changes  which  the  carriers  were  permitted 
thereafter  to  file  were  not  "established"  by  the  orders 
of  November  20, 1911,  and  January  16, 1912,  but  were 
merely  permitted  to  be  filed  "for  establishment" 
thereafter  by  the  Coimnission.  There  is  no  pretense 
that  any  rates  here  involved  were  contained  in  any 
such  supplements  filed  by  the  carrier  or  that  any  such 
rates  were  thereafter  established  by  the  Commission. 

We  have  seen  that  the  orders  made  by  the  Com- 
mission since  October  10,  1911  (to  wit,  the  orders  of 
October  26,  1911,  November  20,  1911,  and  January 
16,  1912)  do  not  purport  to  grant  any  of  the  applica- 
tions of  the  carriers.  They  merely  relate  to  the  filing 
by  the  carriers  of  supplements  to  their  tariffs. 
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The  Commission,  however,  contends  that  the  orders 
were  made  to  jDreserve  the  so-called  ''status  quo."  In 
the  case  of  Phoenix  Milling  Co.  v.  S.  P.  Co.,  7  C.  R.  C. 
677,  cited  by  Plaintiff  in  Error,  the  Commission  said : 

*'By  this  order  (the  reference  is  to  the  order 
of  October  26,  1911)  the  carriers  were  impliedl}^ 
granted  permission  for  practical  reasons  to 
maintain  the  status  quo  until  the  Commission 
passed  upon  such  applications.  By  a  subsequent 
order  issued  on  November  20,  1911,  in  the  same 
proceeding,  express  permission  so  to  do  was 
given. ' ' 

The  orders  made  after  October  10,  1911,  did  not 
purport  to  establish  any  rates. 

Beyond  question  these  orders  were  made  because 
of  the  erroneous  views  entertained  by  the  Commis- 
sion with  reference  to  the  effect  of  Section  21  of  Ar- 
ticle XII  of  the  Constitution  as  amended  October 
10, 1911.  The  Commission  erroneously  assumed  that 
the  Constitutional  prohibition  was  not  effective  until 
the  Commission  so  ordered.  They  deemed  these  or- 
ders were  proper  before  carriers  should  be  permitted 
to  file  changes  in  or  supplements  to  their  tariffs  con- 
taining higher  rates  to  intermediate  points. 

The  Commission  in  Phoenix  Milling  Co.  v.  S.  P. 
Co.,  supra,  states  that  the  orders  were  made  for  the 
purpose  of  "maintaining  the  status  quo"  pending  in- 
vestigation. 


But  whether  they  were  made  with  the  one  intention 
or  the  other,  it  is  most  obvious  that  they  were  not 
intended  to  be  ''rate  fixing  orders." 

It  cannot  be  said  that  orders  made  with  the  inten- 
tion of  preserving  the  ^^ status  quo"  pending  investi- 
gation can  be  upheld  as  "rate  fixing  orders."  The 
Commission  had  no  power  to  preserve  the  so-called 
^^ status  quo"  and  the  orders  made  were  not  worth 
the  paper  upon  which  they  were  written. 

The  intention  of  the  Commission  (according  to  its 
contention)  was  to  preserve  the  so-called  ^^ status 
quo"  pending  investigation.  The  Commission  had 
no  authority  to  make  such  an  order.  The  intention 
was  illegal.  The  orders  were  made  (assuming  for 
the  purpose  of  the  argument  that  the  Commission's 
contention  as  to  why  they  were  made  is  correct)  for 
an  illegal  purpose — for  a  purpose  which  could  not  be 
accomplished. 

The  proposition  that  such  orders,  which  could  not, 
under  the  law,  to  any  extent  whatsoever  carry  out  the 
intention  of  the  Commission,  can  be  sustained  as 
*'rate  fixing  orders"  is  startling. 

Because  the  Commission  deemed  it  had  the  power 
to  preserve  the  so-called  ^'status  quo"  pending  inves- 
tigation, and  made  an  order  intended  to  have  the 
effect  of  preserving  the  ''status  quo,"  it  by  no  means 
follows  that  the  Commission  desired  to  establish  the 
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rates  which  the  carriers  were  then  chiiming  the  right 
to  charge. 

If  the  Commission  had  known  that  it  could  not 
thus  maintain  the  ''status  quo''  it  is  clear  that  the 
orders  would  not  have  been  made  at  all.  There  is 
absolutely  no  reason  for  assuming  that  if  the  Com- 
mission had  known  it  could  not  thus  preserve  the 
''status  quo"  it  nevertheless  would  have  established 
rates  violative  of  the  Constitutional  prohibition.  If 
the  Commission  had  been  correctly  advised  as  to  the 
law,  instead  of  attempting  to  establish  rates  violative 
of  the  prohibition,  it  doubtless  would  have  proceeded 
to  a  determination  of  the  applications  of  the  carriers 
for  relief  and  pending  the  determination  of  the  appli- 
cations would  have  required  the  carriers  to  obey  the 
law.  There  is  no  reason  to  suppose  that  it  would  have 
attempted  to  establish  any  rates  violative  of  the  pro- 
hibition pending  the  determination  of  the  applica- 
tions of  the  carriers. 

The  contention  that  the  orders  made  after  October 
10,  1911,  "may  be  sustained  as  rate  fixing  orders"  is 
unsound  for  each  of  the  following  independent  rea- 
sons: 

1.  A  rate  violative  of  the  prohibition  can  be 
legalized  only  after  the  application  and  investi- 
gation required  by  Section  21  of  Article  XII. 
The  method  there  prescribed  is  exclusive. 
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2.  The  orders  referred  to  do  not  purport  to 
establish  any  rates.  They  merely  purport  to 
grant  the  carriers  permission  to  "file  for  estab- 
lishment with  the  Commission  in  the  manner  pre- 
scribed by  law  and  in  accordance  with  the  Com- 
mission's regulations  such  changes  in  rates  and 
fares  as  would  occur  in  the  ordinary  course  of 
their  business."  (Record  p.  404  and  p.  424.) 
The  rates  filed  in  pursuance  of  the  orders  were 
to  be  thereafter  established  by  the  Commission. 

3.  The  orders  referred  to  show  affirmatively 
that  the  Commission  had  not  passed  upon  the 
reasonableness  of  the  rates  involved.  An  order 
which  affirmatively  shows  that  the  Commission 
had  not  passed  upon  the  reasonableness  of  the 
rates  cannot  be  construed  to  be  a  "rate  fixing 
order. ' ' 

4.  The  Commission  contends  that  the  orders 
referred  to  were  made  for  the  purpose  of  pre- 
serving the  so-called  "status  quo",  pending  the 
investigation  required  by  the  Constitution.  Con- 
sidered as  such  orders  they  were  illegal  and  void. 
There  is  no  reason  to  suppose  that  if  the  Com- 
mission has  been  correctly  advised  as  to  the  law 
and  had  known  that  it  could  not  preserve  the 
so-called  "status  quo"  pending  investigation  it 
nevertheless  w^ould  have  established  rates  wdiich 
it  knew  were  illegal. 

The  opinion  in  the  case  of  Phoenix  Milling  Co.  v. 
S.  P.  Co.,  7  C.  R.  C.  677,  printed  at  pages  46  ct  seq.  of 
the  last  brief  filed  by  Plaintiff  in  Error,  confirms  our 
statement  that  the  Commission  assumed  it  could  read 
into  Section  21  of  Article  XII  a  provision  similar  to 
the  second  proviso  of  the  4th  Section  of  the  Act  of 
Congress.    It  appears  therefrom  (p.  48)  that  in  at- 
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tempting  to  preserve  the  so-called  ''status  quo''  the 
Commission  thought  that  it  was  "following  the  pro- 
cedure of  the  Interstate  Commerce  Commission  in 
similar  matters."  Now,  as  we  haA^e  seen,  the  "pro- 
cedure" of  the  Interstate  Commerce  Commission  was 
based  upon  the  second  proviso  of  the  4th  Section, 
which  proviso  was  not  adopted  into  Section  21  of 
Article  XII  of  the  Constitution.  The  presGrvatioia 
0f  tl»e  status  quo  of  interstate  rates  was  not  preserved 
by  any  action  or  procedure  of  the  Commission,  but 
by  the  terms  of  the  Act  of  Congress  itself. 

In  the  last  brief  filed  by  Plaintiff  in  Error,  the 
statement  is  made  that  we  did  not  answer  the  argu- 
ment to  the  effect  "that  by  making  the  Eshleman 
Act  a  part  oi  the  Constitution"  the  Legislature  in- 
tended to  prevent  the  "business  confusion  and  chaos" 
which  counsel  say  would  result  from  the  immediate 
operation  of  the  Constitution  as  amended  October 
10,  1911. 

This  contention  is  replied  to  at  pages  27  to  27b  of 
the  last  brief  filed  by  Defendant  in  Error,  and  also 
at  pages  59  to  64  and  72  to  76  of  Supplemental  Brief 
of  Defendant  in  Error. 

The  provisions  of  the  Eshleman  Act  mentioned 
by  counsel  are  referred  to  at  pages  104-105  and  119- 
122  of  Defendant  in  Error's  first  brief,  at  pages  48-54 
of  Defendant  in  Error's  Supplemental  Brief  and  at 
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pages  8-26  of  Defendant  in  Error's  Brief  on  Re- 
argument. 

Referring  to  the  supposed  case  of  a  carrier  who 
started  in  business  after  the  amendment  to  the  Con- 
stitution of  October  10, 1911,  counsel  state : 

*'The  carrier  might,  as  it  probably  would  in 
the  case  supposed  by  counsel,  go  to  the  Commis- 
sion with  a  schedule  of  rates  which  it  thought 
was  reasonable  and  just,  and  ask  the  Commis- 
sion to  adopt  those  rates,  or  such  modification 
thereof  as  the  Commission  might  think  proper." 

After  making  the  foregoing  statement  counsel  con- 
tend that  a  higher  rate  to  the  intermediate  point  spe- 
cified in  such  schedules  would  be  legal. 

Now  we  did  not  suppose  that  counsel  would  attempt 
to  answer  the  argument  in  any  other  way.  To  have 
conceded  that  such  a  rate  was  illegal  would  have 
been  an  admission  that  the  so-called  ^* existing"  rates 
would  become  illegal  upon  the  adoption  of  the  amend- 
ment to  the  Constitution  of  October  10, 1911. 

It  is  obvious  that  a  carrier  starting  in  business 
after  October  10,  1911,  would  be  required  to  "go  to 
the  Commission"  with  a  schedule  which  did  not  con- 
tain rates  violative  of  the  Constitutional  prohibition. 
If  such  carrier  desired  to  obtain  authority  to  charge 
higher  rates  to  intermediate  points,  authority  to  do 
so  would  have  to  be  sought  and  obtained  in  the  man- 
ner provided  in  Section  21  of  Article  XII  of  the 
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Constitution.  An  order  of  the  Commission  ''adopt- 
ing" a  schedule  specifying  higher  rates  to  interme- 
diate points  would  not  render  such  rates  legal,  as  that 
is  not  the  manner  in  which  such  rates  can  be  legalized 
under  the  Constitution  as  amended. 

The  case  of  Kellogg  v.  Michigan  Central,  24  I.  C.  C. 
604,  which  is  referred  to  at  page  13  of  the  printed 
copy  of  the  second  oral  argument  filed  by  Plaintiff 
in  Error  was  not  actually  cited  at  the  oral  argument ; 
hence  it  was  not  referred  to  in  our  Brief  on  Re-argu- 
ment. In  that  case  the  Commission  did  not,  as  stated 
by  counsel,  hold  that  there  was  "no  warrant  for  the 
violation  of  the  4th  section."  That  is,  they  did  not 
hold  that  in  the  past  there  was  no  warrant  for  the 
violation  of  the  section,  but  merely  held  that  there 
was  no  warrant  for  the  continuance  of  the  violation. 

From  the  opinion  of  the  Commission  it  would  seem 
that  the  rate  in  question,  which  was  in  effect  on  and 
prior  to  June  18, 1910,  the  date  of  the  amendment  to 
Section  4,  was  continued  in  force  by  an  application 
for  relief.  The  case  of  Kellogg  v.  Michigan  Central, 
supra,  was  not  an  application  for  relief  under  the 
provisions  of  the  fourth  section,  but  was  a  complaint 
to  have  a  rate  reduced  because  of  alleged  discrimina- 
tion.   The  Commission  said  (p.  606) : 

**It  is  unjustly  discriminatory  against  Battle 
Creek  and  complainant  to  charge  higher  rates 
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on  this  traffic  to  Battle  Creek  than  to  Detroit, 
Toledo  and  Cleveland." 

All  that  the  Commission  said  was  that  as  to  rates 
to  be  charged  in  the  future  there  was  no  warrant  for 
a  departure  from  the  prohibition  of  the  4th  section — 
that  is,  that  there  was  no  warrant  for  the  continu- 
aiicfe  of  the  xnolatioh  of  the  4th  section.  The  4th  sec- 
tion provides  that  no  rates  lawfully  existing  at  the 
time  of  the  passage  of  the  amendment  to  the  section 
should  be  required  to  be  changed  "by  reason  of  the 
provisions  of  this  section''  until  after  the  expiration 
of  six  months  or  where  applications  for  relief  are 
pending. 

Counsel  for  plaintiff  in  error  in  referring  to  Me^'- 
chants  &  Manufacturers  Traffic  Assn.  v.  U.  S.  et  al., 
231  Fed.  292,  state  that  the  decision  was  by  a  di\dded 
court.  The  decision  in  the  case  at  bar  does  not  in 
any  manner  depend  upon  the  decision  in  that  case 
and  whether  the  majority  of  the  court  or  the  dissent- 
ing judge  is  right  is  immaterial  here.  At  page  22  of 
our  Brief  on  Re-argument  we  quoted  from  the  de- 
cision of  the  court  to  the  effect  the  Commission  can- 
not "suspend  the  long  and  short  haul  clause  of  Sec- 
tion 4  of  the  Act  to  Regulate  Commerce  without  an 
application  being  made  to  it  by  the  carriers  for  that 
purpose  and  a  hearing  upon  that  particular  applica- 
tion as  in  a  special  case." 
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The  decision  was  cited  as  authority  for  the  self- 
evident  proposition  that  an  investigation  was  a  nec- 
essary prerequisite  to  an  order  of  relief.  Judge  Bled- 
soe, who  dissented  from  the  decision  of  the  court,  did 
not  disagree  with  this  view  but  expressly  coincided 
with  it.    Judge  Bledsoe  said: 

*'It  was  the  judgment  of  the  Commission,  after 
investigation,  that  was  to  warrant  the  setting 
aside  of  the  statutory  rule,  and  the  provision 
for  the  making  of  an  '  application '  was  intended 
merely  as  a  means  of  securing  such  investigation 
and  judgment.  The  making  of  an  application  by 
the  carrier  was  of  the  form,  perhaps,  but  not  of 
the  substance  of  the  proceeding;  it  was  a  mere 
means  to  an  end,  and  should  not,  in  my  judgment, 
be  confounded  with  the  end  itself. ' ' 

The  majority  of  the  court  held  that  in  addition  to 
the  investigation  an  application  was  necessary. 
Judge  Bledsoe  dissented  from  this  view  but  all  the 
judges  held  that  an  investigation  was  a  necessary  pre- 
requisite to  an  order  of  relief. 

We  are  not  really  concerned  in  the  case  at  bar  with 
the  question  as  to  whether  an  application  is  required 
to  be  filed  before  an  order  of  relief  can  be  made. 

It  is  clear,  however,  that  whether  or  not  an  applica- 
tion is  required  by  the  Act  of  Congress,  it  is  required 
by  Section  21  of  Article  XII  of  the  Constitution  of 
California.  The  provisions  of  the  Constitution  are 
mandatory  and  prohibitory;  those  of  the  Act  of  Con- 
gress may  be  directory  merely.    Judge  Bledsoe  was 
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of  the  opinion  that  the  provision  of  the  Act  of  Con- 
gress requiring  an  application  was  directory ;  but  our 
Constitution  could  not  be  so  construed. 

Section  22,  Article  I  of  Constitution. 
Matter  of  Maguire,  57  Cal.  604. 
Knigiit  v.  Martin,  128  Cal.  245. 
McDonald  v.  Patterson,  54  Cal.  247. 
Navajo  Mining  Go.  v.  Curry,  147  Cal.  581. 

With  reference  to  the  decision  in  Merchants  etc. 
Assn.  V.  U.  S.,  supra,  counsel  in  their  last  brief  state 
that  we  were  in  error  in  stating  at  the  oral  argument 
that  there  was  no  difference  of  opinion  and  no  ques- 
tion so  far  as  the  regularity  of  the  Commission's  in- 
vestigation was  concerned.  The  statement  is  then 
made  that  this  is  one  of  the  main  questions  in  the  case. 

Both  the  opinion  of  the  court  and  the  dissenting 
opinion  assume  that  there  was  an  investigation. 
There  is  nothing  in  either  opinion  which  would  indi- 
cate that  there  was  any  question  as  to  whether  or  not 
there  had  been  an  investigation.  The  only  point  de- 
cided by  the  court  was  that  the  order  was  void  because 
not  preceded  by  an  application.  Judge  Bledsoe  in  his 
dissenting  opinion  said : 

''In  the  case  at  bar  it  stands  as  indubitably 
true  that  a  hearing  and  extended  investigation 
was  had  by  the  Commission,  and  that  their  con- 
clusions embraced  in  the  order  complained  of 
were  the  result  of  most  careful  consideration. ' ' 

Doubtless  in  presenting  their  application  to  the 
Supreme  Court  for  a  writ  of  supersedeas,  counsel  for 
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the  carriers  relied  upon  the  fact  that  an  investigation 
had  been  made  by  the  Interstate  Commerce  Commis- 
sion, and  they  doubtless  argued  that  under  the  Inter- 
state Commerce  Act  the  provision  requiring  an  appli- 
cation was  directory  merely.  But  we  do  not  think 
that  they  argued  that  an  order  of  relief  made  without 
investigation  was  valid.  It  was  not  incumbent  upon 
them  to  do  so,  as  the  evidence  in  the  case  undoubtedly 
showed  that  there  had  been  an  investigation. 


Respectfully  submitted, 

COOK,  HARWOOD  & 
HARW^OOD, 

Attorneys  for  Defendant  in  Error. 


MOBFfUER,  COOK,  HARWOOD  «&  MORRIS, 
AUPRED  J.  HARW^OOD, 
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PETITION  FOR  REHEARING 


TO  THE  HONORABLE, 

THE  JUDGES  OF  THE  CIRCUIT  COURT 
OF  APPEALS  FOR  THE  NINTH  CIRCUIT: 

SOUTHERN  PACIFIC  COMPANY,  plaintiff  in 
error,  pursuant  to  Rule  29  of  this  Court,  respect- 
fully petitions  that  a  rehearing  be  granted  of  the 
decision  rendered  by  this  Court  affirming  the  judg- 
ment rendered  by  the  United  States  District  Court 
for  the  Northern  District  of  California. 


The  grounds  upon  which  said  rehearing  is  asked 
are  as  follows: 

That  the  Railroad  Commission  of  the  State  of 
California,  which  has  been  constituted  a  Court  of 
last  resort  by  the  Constitution  of  the  State  of 
California,  has  rendered  decisions  which  are  final 
and  from  which  there  is  no  appeal,  deciding  that 
the  Southern  Pacific  Company  filed  with  the  Rail- 
road Commission  of  the  State  of  California  applica- 
tions sufficient  in  form  and  substance,  for  relief 
from  the  provisions  of  the  Long  and  Short  Haul 
Clause  of  the  Constitution,  as  amended  October  10, 
1911;  and  that  the  Railroad  Commission  of  the 
State  of  California  has,  after  investigation,  entered 
an  order  relieving  the  plaintiff  in  error  from  the 
provisions  of  said  Long  and  Short  Haul  Clause. 

That  these  decisions  of  the  Commission,  inter- 
preting the  Constitution  and  determining  the  ques- 
tion whether  Southern  Pacific  Company  has  been 
relieved  from  the  operation  of  the  Long  and  Short 
Haul  Clause  of  the  Constitution,  are  binding  upon 
this  Court  and  the  trial  Court,  and  that  this  Court 
should  therefore  have  adopted  the  interpretation 
placed  upon  the  Constitution  by  the  Commission 
and  accepted  its  findings  of  fact,  decisions  and 
orders  as  conclusive  of  the  questions  involved,  and 
should  have  rendered  its  decision  in  accordance 
therewith  and  reversed  the  judgment  herein. 

The  Railroad  Commission  of  the  State  of  Cali- 
fornia has  rendered  decisions  which  are  final  and 


from  which  there  is  no  appeal,  deciding  that  no 
reparation  can  be  recovered  under  the  provisions 
of  the  Long  and  Short  Haul  Clause  of  the  Constitu- 
tion of  1879,  on  shipments  moving  prior  to  the 
Constitutional  amendment  of  October  10,  1911, 
where  rates  have  been  established  by  said  Commis- 
sion; and  that  as  it  appears  from  the  record  that 
the  rates  involved  in  the  controversy,  applying  on 
traffic  which  moved  prior  to  October  10,  1911,  were 
established  and  approved  by  the  Commission,  this 
Court  should  have  accepted  the  Commisson's  inter- 
pretation of  the  constitution  and  reversed  said  judg- 
ment. 

That  the  decision  of  this  court  challenges  and 
practically  overrules  the  construction  uniformly 
given  to  the  California  constitution  for  more  than 
thirty-five  years  by  the  bench  and  bar,  carriers  and 
shippers  alike. 

That  the  decision  of  this  court  disregards  the  de- 
cisions of  the  California  Railroad  Commission, 
which  as  a  "court  of  last  resort"  has  uniformly  held 
that,  while  charging  rates  to  intermediate  points 
higher  than  to  more  distant  points  is  apparently  in 
violation  of  the  constitutional  prohibition  (Sec.  21, 
Article  XII,  Constitution  1879),  the  carriers  were 
nevertheless  justified  and  in  fact  required  to  charge 
rates  "established  and  published"  by  the  Railroad 
Commission  in  conformity  with  the  "duty"  imposed 
upon  the  Commission  by  the  Constitution  itself  to 
"establish  and  publish"   such   rates,   which   in   all 


"controversies,"  civil  or  criminal,  were  declared  by 
the  Constitution  to  be  "conclusively  just  and  reason- 
able."    (Sec.  22,  Article  XII,  Constitution  1879) ; 

That  the  decision  of  this  court  disregards  the 
decisions  holding  that  the  rates  established  by  the 
Commission  pursuant  to  the  "duty"  imposed  upon 
it  by  the  Constitution  of  1879,  and  the  rates  estab- 
lished under  the  V/right  Act  and  the  Eshleman  Act 
and  which  were  continued  in  effect  by  the  constitu- 
tional amendment,  are  conclusively  just  and  rea- 
sonable ; 

That  the  decision  of  this  court  declares  to  be 
erroneous  and  unlawful  a  construction  of  the  con- 
stitution and  statutes  which  has  never  heretofore 
been  questioned  or  challenged,  and  requires  the 
carriers  to  repay  to  shippers  many  thousands  of  dol- 
lars in  violation  of  rates  which  the  constitution  de- 
clared shall  be  "conclusively  just  and  reasonable," 
and  which  have  been  "established  and  published"  by 
the  Commission,  and  which  have  been  uniformly 
observed ; 

That  the  decision  of  the  court  ignores  the  funda- 
mental and  controlling  principle  established  by  the 
decisions  of  the  Federal  courts,  that  this  court  is 
bound  by  the  construction  placed  upon  the  constitu- 
tion and  statutes  of  California  by  the  court  of  last 
resort,  which  here  is  the  Railroad  Commission  of 
the  State  of  California. 
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THE  RAILROAD  COMMISSION  OF  THE  STATE  OF  CALI- 
FORNIA HAS  BEEN  CONSTITUTED  A  COURT 
OF  LAST  RESORT,  AND  ITS  DECISIONS 
IN  CASES  SUCH  AS  THIS  ARE  FINAL 
AND  NOT  REVIEWABLE. 

The  Supreme  Court  of  the  State  of  California 
has  held  that  it  has  been  established  "beyond  doubt 
that  the  Railroad  Commission  is  empowered  to  sit, 
and  in  the  performance  of  its  most  important  duties 
must  sit,  as  a  tribunal  exercising  judicial  functions 
of  great  moment.  *  *  *  *  " 

Pacific  Tel.  etc.  Co.  vs.  Eshleman,  166 
Cal.,  640,  650. 
It  was  further  held,  by  the  adoption  of  the  amend- 
ment to  Section  22  of  Article  XII  of  the  California 
Constitution,  "that  there  is  the  fullest  possible  grant 
of  authority  (to  the  Legislature)  to  confer  all  kinds 
of  additional  powers,  with  the  sole  limitation  that 
whatever  additional  powers  may  be  vested  by  the 
Legislature  in  the  Commission  shall  not  be  incon- 
sistent with  the  constitutional  powers  conferred; 
that  this  means  and  can  only  mean  that  the  Legis- 
lature may  not  curtail  any  of  the  powers  vested  by 
the  Constitution  in  the  Railroad  Commission,  but 
that  the  legislative  authority  to  confer  any  kind 
of  additional  powers  is,  and  is  expressly  declared 
to  be,  'plenary  and  unlimited  by  any  provision  of 
this  constitution' ;  further,  that  the  people,  in  enact- 
ing these  constitutional  amendments  designedly  and 
deliberately  did  this  thing,  to  the  end  that  the  Rail- 
road Commission  thus  constituted  should  have  its 
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labors  unvexed  and  their  results  untrammeled  by 
the  Courts  of  this  State." 
Idem,  pp.  654-5. 
The  Court  further  said: 

**In  view  of  these  considerations  we  regard 
the  conclusion  as  irresistible  that  the  constitu- 
tion of  this  State  has  in  unmistakable  language 
created  a  Commission  having  control  of  the 
public  utilities  of  the  state,  and  has  authorized 
the  legislature  to  confer  upon  that  Commission 
such  powers  as  it  may  see  fit,  even  to  the  de- 
struction of  the  safeguards,  privileges  and  im- 
munities guaranteed  by  the  constitution  to  all 
other  kinds  of  property  and  its  owners.    *    *    * 

It  is  perhaps  the  first  instance  ivhere  a  con- 
stitution itself  has  declared  that  a  legislative 
enactment  shall  be  supreme  over  all  constitu- 
tional provisions.     *     *     *     * 

The  State  of  California  has  decreed  that  in 
all  matters  touching  public  utilities  the  voice  of 
the  legislature  shall  be  the  supreme  law  of  the 
land.     *     *     *     * 

Therefore,  the  following  conclusions  appear 
to  be  irresistible:  That  when  the  constitution 
itself,  as  here,  declares  that  a  legislative  enact- 
ment touching  a  given  subject  shall  not  be  con- 
trolled by  any  provisions  of  the  written  consti- 
tution, such  a  legislative  enactment  addressed 
to  that  subject  ex  proprio  vigore  carries  with  it 
all  the  force  of  an  act  of  parliament,  (pp. 
658-9) 

(Italics  ours.) 

The  Supreme  Court  of  the  State  of  California 
definitely  decided  in  that  case,  that  except  in  so  far 


as  the  Federal  Constitution  may  be  involved  and 
except  in  determining  whether  the  Commission  has 
acted  within  its  jurisdiction,  the  Supreme  Court  of 
the  State  of  California,  and  all  other  Courts  of  the 
State,  are  divested  of  all  jurisdiction  to  review  the 
orders  or  decisions  of  the  Railroad  Commission  of 
the  State  of  California. 

The  complaint  of  defendant  in  error  is  not 
based  upon  any  provision  of  the  Federal  Constitu- 
tion. No  claim  is  made  that  any  right  founded 
upon  the  Federal  Constitution  has  been  impaired 
and  no  such  cause  of  action  was  pleaded  in  the  com- 
plaint. Therefore  the  appellate  court  may  not  con- 
sider any  such  question  on  appeal. 

Cox  vs.  Texas,  202  U.  S.  446; 
Chesapeake  &  Ohio  R.  Co.  vs.  McDonald, 

214  U.S.  191; 
Southwestern  Oil  Co.  vs.  Texas,  217  TJ.  S. 
114,  118. 

The  jurisdiction  of  the  Federal  Courts  was  in- 
voked solely  upon  the  diversity  of  citizenship  of  the 
parties. 

The  complaint  is  predicated  exclusively  upon 
the  constitution  and  statutory  law  of  the  State,  and 
the  rights  of  defendant  in  error  must  be  determined 
under  the  law  of  the  State  of  California  as  found 
in  its  constitution  and  statutes,  as  they  have  been 
construed  and  determined  by  the  Railroad  Commis- 
sion of  the  State  of  California,  the  ''court"  of  last 
resort. 
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In  deciding  the  Telephone  Case,  supra,  the 
Supreme  Court  of  the  State  of  California  did  no 
more  than  determine  whether  violence  had  been 
done  to  the  provisions  of  the  Federal  Constitution. 
The  Court  concludes: 

"1 — The  constitution  has,  in  the  railroad 
commission  created  both  a  court  and  an  admin- 
istrative tribunal. 

2 — The  constitution  has  authorized  the  legis- 
lature to  confer  additional  and  different  powers 
upon  this  commission  touching  public  utilities 
unrestrained  by  other  constitutional  provisions. 

3 — The  legality  of  such  powers  as  the  legis- 
lature has  or  may  thus  confer  upon  the  com- 
mission, if  cognate  and  germane  to  the  subject 
of  public  utilities,  may  not  be  questioned  under 
the  state  constitution. 

4 — That  therefore  the  deprivation  of  juris- 
diction of  the  courts  of  the  state  may  not  be 
questioned. 

5 — That  therefore  the  reasonableness  of  the 
railroad  commission's  orders  and  decrees  may 
not  be  inquired  into  by  any  court  of  this  state 
and  consequently  is  of  federal  cognizance  only." 
(p.  689.) 

Mr.  Justice  Sloss,  in  his  concurring  opinion,  holds 
that: 

''If  the  legislature  has  plenary  power  to  con- 
fer powers  upon  the  railroad  commission,  it 
may  declare  that  the  orders  of  the  railroad 
commission  shall  be  final  and  conclusive  and 
not  subject  to  review  by  any  court  of  this 
State."    (pp.  691-2.) 


In  deciding  the  case  of  Oro  Electric  Corporation 
vs.  Railroad  Commission  of  the  State  of  California, 
169  CaL,  466,  471,  the  Court  held: 

"The  validity  of  section  67  of  the  Public 
Utilities  Act,  in  so  far  as  it  limits  the  scope  of 
review  by  state  courts  of  the  acts  of  the  com- 
mission, must  be  regarded  as  finally  settled  by 
the  telephone  company  case.  By  that  section, 
the  findings  and  conclusion  of  the  commission 
on  questions  of  fact  are  made  final  and  not  sub- 
ject to  review.^'    (Italics  ours) 

UNDER  THE  DECISIONS  OF  THE  RAILROAD  COMMIS- 
SION   OF    THE    STATE    OF    CALIFORNIA,    CON- 
STRUING  THE   CONSTITUTION,   THE   RATES 
AND   PRACTICES  COMPLAINED   OF  ARE 
LAWFUL,     AND     THERE     CAN     BE 
NO   RECOVERY   IN   CASES   SUCH 
AS  THIS. 

CAUSES     or     ACTION     ARISING     SUBSEQUENT     TO 
OCTOBER    10,    1911. 

The  Commission  has  definitely  and  finally  de- 
cided: 

(a)  That  the  plaintiff  in  error  regularly  filed 
applications,  sufficient  in  form  and  substance,  for 
relief  from  the  provisions  of  the  Long  and  Short 
Haul  Clause  of  the  Constitution,  as  amended  Octo- 
ber 10,  1911. 

(b)  That  the  Commission  has  held  an  investiga- 
tion, as  contemplated  by  the  Constitution,  to  de- 
termine whether  plaintiff  in  error  should  be  relieved 
from  the  operation  of  said  Long  and  Short  Haul 
Clause. 
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(c)  That  the  Railroad  Commission  of  the  State 
of  California  has  authorized  the  carriers  to  deviate 
from  the  said  Long  and  Short  Haul  Clause. 

ORDERS    ENTERED    BY   THE    COMMISSION. 

The  record  in  the  case  at  bar  discloses  that  on 
October  26,  1911,  the  Commission  entered  an  order 
requiring  all  carriers  "to  present  to  this  Commis- 
sion on  or  before  the  2nd  day  of  January,  1912,  for 
examination  and  investigation  by  this  Commission, 
a  new  schedule  or  schedules  removing  said  devia- 
tions from  the  provisions  of  said  section  of  the 
Constitution  of  this  State,  or  in  case  it  is  desired  to 
justify  the  same,  or  any  of  them,  an  application  or 
applications  to  be  relieved  from  the  provisions  of 
said  section",  prescribing  the  form.    (Tr.  p.  401.) 

A  second  order  was  issued  by  the  Commission, 
under  date  of  November  20,  1911,  authorizing  the 
carriers  to  file  such  schedules  with  the  Commission 
on  or  before  January  2,  1912,  and  to  continue  exist- 
ing rates  in  effect.     (Tr.  p.  404.) 

Thereafter,  upon  the  30th  day  of  December,  1911, 
the  Southern  Pacific  Company  filed  applications 
pursuant  to  the  orders  of  the  Commission.  (Tr.  pp. 
407-422.) 

A  hearing  was  had  by  the  Commission  to  investi- 
gate the  applications  on  the  2nd  day  of  January, 
1912.     (Tr.  pp.  423-4.) 

Thereafter,  to- wit,  on  the  16th  day  of  January, 
1912,  the  Commission  extended  the  time  to  February 
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15,  1912,  within  which  carriers  might  file  such  ap- 
plications, and  decided  that  if  such  schedules  were 
not  filed  within  the  time  specified,  the  Long  and 
Short  Haul  Clause  of  the  Constitution  would  become 
operative,  expressly  holding  that  if  applications 
were  filed  as  ordered  the  operation  of  the  Long  and 
Short  Haul  Clause  would  be  suspended.  (Tr.  p. 
425.) 

LITIGATED    CASES    ADJUDICATED    BV   THE    COMMISSION    RELAT- 
ING   TO    TRAFFIC    MOVING    SIIBSEaUENT   TO    OCTOBER    10,    1911. 

The  Commission  has  definitely  and  finally  con- 
strued these  orders  and  determined  the  scope  and 
effect  of  proceedings  thereunder. 

In  the  case  of  Scott,  Magnei^  &  Miller,  et  al,  vs. 
Western  Pacific  Railway  Co.,  2  California  Railroad 
Commission  Reports,  626,  635,  it  was  held: 

^'Acting  under  the  authority  granted  by  sec- 
tion 21  of  Article  XII  of  the  constitution  as 
amended,  the  Commission  heretofore,  on 
February  15,  1912,  issued  its  order  in  Case 
No.  214,  authorizing  the  carriers  of  the  State 
to  continue  their  deviations  from  the  long  and 
short  haul  clause  until  the  Commission  could 
determine  definitely  the  instance,  if  any,  in 
which  it  will  permit  deviations  to  continue  to 
be  made.  While  the  Commission's  order  author- 
izing the  temporary  continuance  of  the  devio/- 
tions  remains  in  effect,  no  cause  of  action  can 
arise  from  alleged  violations  of  the  long  and 
short  haul  provision  of  the  Constitution.' 
(Italics  ours) 
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Again,  in  the  case  of  Phoenix  Milling  Co.  vs. 

Southern  Pacific  Company,  7  C.  R.  C,  677,  682,  the 

Commission  held: 

"The  Commission's  order  of  October  26, 
1911,  in  the  long  and  short  haul  proceeding 
(Case  214)  issued  under  authority  of  section 
21,  Article  XII  of  the  Constitution  as  amended 
on  October  10,  1911,  and  in  pursuance  to  which 
the  defendant's  application  was  filed,  directed 
the  carriers  to  remove  all  violations  of  the  long 
and  short  haul  provisions  then  existing  or  in 
the  event  it  was  desired  to  justify  the  same  or 
any  of  such  violations,  to  file  applications  speci- 
fying the  particular  violations  they  desired  to 
continue.  By  this  order  the  carriers  were  im- 
pliedly granted  permission,  for  practical  rea- 
sons, to  maintain  the  status  quo  until  the  Com- 
mission passed  upon  such  applications.  By  a 
subsequent  order  issued  on  November  20,  1912, 
in  the  same  proceeding,  express  permission  so 
to  do  was  given. 

In  the  case  of  Fresno  Traffic  Association  vs. 
Southern  Pacific  Company,  et  al,  8  C.  R.  C,  390, 
involving  precisely  the  same  questions  as  were  sub- 
mitted to  the  Court  in  the  case  at  bar,  and  shipments 
moving  between  identically  the  same  points,  the 
Commission  held  that: 

"The  sole  question,  therefore,  to  be  decided 
in  this  proceeding  is  whether  the  carriers  vio- 
lated the  provisions  of  the  long  and  short  clause 
of  the  Constitution  and  Public  Utilities  Act  in 
assessing  and  collecting  higher  rates  on  said 
shipments  between  San  Francisco  and  Fresno 
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than  the  carriers  collected  on  similar  shipments 
between  San  Francisco  and  Los  Angeles,  or 
whether  any  action  taken  by  the  Railroad  Com- 
mission of  the  State  of  California,  hereinafter 
designated  as  the  Commission,  relieved  the  de- 
fendant carriers  from  the  obligation  of  observ- 
ing the  long  and  short  haul  provisions  on  said 
shipments." 

The  Commission  recites  that  on  October  26,  1911, 
the  carriers  were  notified  to  file  with  the  Commis- 
sion all  rates  not  in  conformity  with  the  Long  and 
Short  Haul  clause,  and  to  designate  wherein  the 
carriers  desired  to  deviate  from  the  provisions  of 
the  Long  and  Short  Haul  Clause.     It  was  decided 

that: 

**0n  February  15,  1912,  the  Commission 
issued  an  order  authorizing  the  carriers  to  con- 
tinue deviations  from  the  long  and  short  haul 
clause  until  the  petitions  had  been  finally 
passed  upon  by  the  Commission. 

The  significant  and  conclusive  finding  was  made 
by  the  Commission  that: 

"Previous  to  said  order  of  February  15, 
1912,  an  extended  investigation  was  made  by 
the  Rate  Department  of  the  Commission,  under 
the  Commission's  instructions  and  supervision, 
with  reference  to  the  deviations  from  the  long 
and  short  haul  clause,  on  the  part  of  the  car- 
riers, including  the  defendants  herein,  as  shown 
by  said  petitions. 

The  evidence  in  this  proceeding  shows  clearly 
that  the  investigations  thus  conducted  by  the 
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Rate  Department  were  extended  and  ex- 
haustive, and  that  frequent  conferences  on  this 
subject  were  held,  as  the  investigation  pro- 
ceeded, between  the  Commission  and  its  Rate 
Department,  prior  to  the  order  of  February  15, 
1912.  This  investigation,  as  shown  by  the  evi- 
dence herein,  covered  not  merely  the  general 
subject,  but  also  was  specifically  directed  to  the 
individual  deviations  shown  in  the  petitions  of 
the  carriers.  The  order  of  February  15,  1912, 
was  based  upon  these  investigations. 

Complainant's  claims  in  this  proceeding  are 
accordingly  without  merit. 

As  this  Commission  has,  after  investigation, 
authorized  the  carriers,  pending  the  further 
order  of  the  Commission,  to  continue  the  devia- 
tions from  the  long  and  short  haul  clause  herein 
involved,  and  as  the  question  of  the  violation 
of  the  long  and  short  haul  clause  is  the  sole 
basis  for  the  claim  of  reparation  herein,  the 
complaint  should  be  dismissed." 

On  the  19th  of  June,  1916,  the  Commission  en- 
tered its  final  orders  in  re  The  Matter  of  the  Appli- 
cation of  Southern  Pacific  Company,  etc.,  for  relief 
from  the  Long  and  Short  Haul  provisions  of  Section 
21,  Article  XII,  of  the  Constitution  of  California, 
and  Section  24  (a)  of  the  Public  Utilities  Act,  re- 
lating to  Class  Rates,  Decision  No.  3436,  Ca^e  No. 
2 14- A,  (not  yet  reported) ;  and  in  re  Application 
of  Southern  Pacific  Company  for  relief  from  Long 
and  Short  Haul  provisions  of  Section  21,  Article 
XII,  of  the  Constitution  of  California,  and  Section 
24- (a)  of  the  Public  Utilities  Act,  relating  to  Inter- 
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mediate  Commodity  Rates,  Decision  No.  3440,  Case 
No.  214-E,  (not  yet  reported,)  wherein  it  was  re- 
cited that  the  applications  were  regularly  filed.  The 
Commission  held  that: 

"Discrimination  is  a  question  of  fact,  and 
whether  it  be  undue  and  illegal  is  also  a  ques- 
tion of  fact  and  the  Constitution  and  the  Public 
Utilities  Act  (Sec.  24-a)  have  imposed  upon 
this  Commission  the  duty  of  determining  these 
questions  of  facts.  Acting  within  its  authority, 
the  ruling  of  this  Commission  in  this  regard  is 
conclusive.  (Public  Utilities  Act,  Sec.  67.)" 
(Italics  ours) 

The  Commission  finds,   and    they    are  the  sole 
judges  of  the  fact,  that: 

"A  number  of  hearings  were  held  in  San 
Francisco,  and  the  carriers  and  the  shipping 
public  given  full  opportunity  to  present  their 
views  in  connection  with  the  rates.  As  a  result 
of  the  hearings  and  investigations  the  Commis- 
sion issued  an  order  February  15,  1912, 
authorizing  the  carriers  to  continue  in  effect 
rates  in  violation  of  the  Constitution  until  such 
time  as  the  Commission  reached  a  final  conclu- 
sion in  each  individual  case." 

The  orders,  predicated  upon  the  findings  of  fact 
made  by  the  Commission,  are  as  follows : 

'^It  is  hereby  ordered  that  the  Southern 
Pacific  Company  and  its  connections,  such  con- 
nections arising  from  membership  in  the  Pacific 
Freight  Tariff  Bureau,  be  and  they  are  hereby 
authorized  to  continue  class  rates  as  set  forth 
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in  the  applications  and  exhibits  referred  to  in 
said  opinion  and  maintain  higher  rates  at  in- 
termediate points,  except  that  the  discrimina- 
tion in  rates  to  and  from  South  Vallejo  and 
Napa,  referred  to  in  Exhibits  Nos.  1  and  2, 
be  removed  and  applications  covered  by  Exhibit 
No.  4  be  denied;  provided  that  this  authoriza- 
tion shall  not  be  construed  to  pass  on  the 
reasonableness  of  the  intermediate  rates  or  any 
other  matter  except  the  application  of  the  long 
and  short  haul  clause  of  the  State  Constitution 
and  the  Public  Utilities  Act."  (Case  214-A). 
"/it  is  hereby  ordered  that  the  Southern 
Pacific  Company  and  its  connections,  such  con- 
nections arising  from  membership  in  the  Pacific 
Freight  Tariff  Bureau,  be  and  they  are  hereby 
authorized  to  continue  commodity  rates  as  set 
forth  in  the  applications  and  exhibits  referred 
to  in  said  opinion  and  maintain  higher  rates  at 
intermediate  points,  provided  that  this  author- 
ization shall  not  be  construed  to  pass  on  the 
reasonableness  of  the  intermediate  rates  or  any 
other  matter,  except  the  application  of  the  long 
and  short  haul  clause  of  the  State  Constitution 
and  the  Public  Utilities  Act."    (Case  214-E). 

It  thus  conclusively  appears  that  plaintiff  in  error 
filed  with  the  Commission,  in  accordance  with  the 
rules  promulgated  by  the  Commission,  applications 
to  be  relieved  from  the  operation  of  the  Long  and 
Short  Haul  Clause  of  the  Constitution ;  and  that  the 
Commission  entered  upon  an  investigation  of  the 
rates  involved,  and  after  investigation  entered  an 
order  expressly  authorizing  the  carriers  to  deviate 
from  the  Long  and  Short  Haul  Clause  of  the  Con- 
stitution and  Statute. 
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These  decisions  of  the  Commission  are  final,  and 
no  appeal  lies  therefrom. 

Pacific  Tel.  &  Tel.  Co.  vs.  Eshelman,  166 

Cal,  640. 
Intermountain  Cases,  234  U.  S.,  476 
In  deciding  these  questions  it  was  necessary  for 
the  Commission  to  determine  the  questions  of  fact 
and  as  the  court  held  in  the  case  of  Oro  Electric 
Corporation  vs.  Railroad  Commission,  supra 

'^The  findings  and  conclusions  of  the  Commis- 
sion on  questions  of  fact  are  made  final  and  not 
subject  to  review. 

The  trial  court  overruled  plaintiff's  demurrer  to 
defendant's  special  defense  Number  Seven,  pleaded 
in  the  answer,  and  recognized  that  if  the  allegations 
were  supported  by  evidence  that  the  defendant  was 
entitled  to  judgment.  The  record  disclosed  con- 
clusively that  the  Commission,  after  investigation, 
and  after  petitions  had  been  filed  by  defendant, 
authorized  defendant  to  charge  more  for  the  shorter 
distance  to  the  intermediate  points  between  San 
Francisco  and  Los  Angeles  than  for  the  longer  dis- 
tance in  the  same  direction,  and  as  this  evidence  was 
not  controverted,  defendant  was  entitled  to  a  judg- 
ment. In  this  respect  the  evidence  wholly  failed 
to  sustain  the  court's  finding  that: 

**Nor  is  it  true,  that,  as  alleged  in  defend- 
ant's seventh  further  and  separate  defense 
contained  in  its  answer,  that  as  to  each  and  all 
or  any  of  the  shipments  referred  to  in  plain- 
tiff's separately  stated  causes  of  action,  which 
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moved  or  were  delivered  after  October  10, 
1911,  the  Railroad  Commission  of  the  State  of 
California,  pursuant  to  Section  21,  Article  XII 
of  the  Constitution  of  the  State  of  California, 
as  amended  October  10,  1911,  or  otherwise, 
authorized  defendant,  after  investigation,  or 
at  all,  to  charge  more  for  the  shorter  distance 
to  the  point  between  San  Francisco  and  Los 
Angeles  to  which  such  shipment  was  trans- 
ported, than  for  the  longer  distance  in  the  same 
direction."     (Tr.  p.  359) 

The  Commission  has  repeatedly  and  consistently- 
held  in  the  decisions  to  which  we  have  referred  that 
applications  sufficient  in  form  and  substance  were 
filed,  and  that,  after  investigation,  it  authorized  the 
deviation  from  the  long  and  short  haul  provisions 
of  the  Constitution,  and  that  being  a  finding  of  fact, 
is  not  open  to  review  in  this  action. 

CAUSES   OF   ACTION  ARISING  PRIOR   TO    OCTOBER    10,   1911. 

The  Railroad  Commission  of  the  State  of  Califor- 
nia has  rendered  decisions  which  are  final  and  from 
which  no  appeal  can  be  prosecuted,  deciding  that 
there  can  be  no  recovery  under  the  provisions  of 
Section  21  of  Article  XII  of  the  Constitution  of 
1879,  on  shipments  moving  under  rates  which  had 
been  ''established  and  published"  by  the  Commission 
under  the  provisions  of  Section  22  of  the  same 
article  and  the  record  in  the  case  at  bar  shows  that 
the  Commission  has  approved  the  tariifs  relating 
to  the  traffic  involved  in  this  controversy. 
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The  record  in  the  case  at  bar  discloses,  with 
reference  to  shipments  moving  prior  to  October  10, 
1911,  that  upon  June  11,  1909,  the  Railroad  Com- 
mission of  the  State  of  California  unanimously 
adopted  a  resolution  reciting  that  the  plaintiff  in 
error,  among  other  carriers,  had  filed  with  the 
Commission  a  copy  of  the  schedules  showing  rates 
for  the  transportation  of  freight  and  passengers 
between  points  within  the  State  of  California,  and 
"that  the  aforesaid  schedules  be  and  the  same  are 
hereby  received  and  filed  with  this  Commission  as 
the  rates,  fares  and  charges,  *  *  *  *  which  have 
been  made  and  filed  by  the  said  carriers  respectively, 
pursuant  to  the  provisions  of  Section  18,  of  the  Act 
of  the  Legislature  of  this  State,  approved  March  20, 
1909;  and  that  the  said  rates,  fares  and  charges 
shall  be  published  by  said  carriers  respectively  as 
required  by  said  Act,  and  shall  be  the  lawful  rates, 
fares  and  charges  of  said  carriers  respectively,  sub- 
ject to  be  changed  as  in  said  section  provided,  or  by 
this  Commission  pursuant  to  the  provisions  of  Sec- 
tion 19  of  the  aforesaid  Act."  (Trans,  p.  447). 
This  resolution  embraces  the  rates  complained  of  in 
this  proceeding. 

So  far  as  the  rates  involved  in  this  controversy 
are  concerned,  a  formal  proceeding  was  instituted 
before  the  Commission,  complaining  of  the  inherent 
and  relative  reasonableness  of  the  rates  charged  by 
the  Southern  Pacific  Company,  and  the  Commission, 
after  an  exhaustive  investigation,  on  December  24, 
1910,  ordered  the  carriers  to  make  an  adjustment 
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of  the  rates  between  San  Francisco,  Stockton,  Los 
Angeles  and  San  Joaquin  Valley  points,  the  order 
to  become  effective  February  15,  1911. 

Thereafter,  a  rehearing  was  requested  by  certain 
parties  to  the  original  proceeding,  and  upon  March 
28,  1912,  the  Commission  entered  an  order,  again 
prescribing  the  relation  of  terminal  and  intermedi- 
ate rates  between  those  points,  which  applied 
precisely  to  the  same  territory  as  is  involved  in  the 
case  at  bar,  specifically  prescribing  the  rates  to  be 
established  "as  just  and  reasonable  rates  to  be  ob- 
served by  the  Southern  Pacific  Company  *  *  *  *  ". 
(Tr.  p.  428.) 

Traffic  Bureau  of  the  Merchants  Exchange 
vs.  S.  P.  Co.,  et  al,  1  C.  R.  C,  95. 
The  Commission  held: 

"In  order  that  there  may  be  no  misappre- 
hension on  the  part  of  the  carriers  involved  as 
to  the  scope  of  this  decision,  we  have,  as  already 
indicated,  prescribed  the  actual  rates  to  be 
charged  between  all  points  involved,  and  as  to 
such  rates  there  can  be  no  confusion."  (p.  96.) 

The  Commission  directed  the  carriers'  attention 
to  the  provisions  of  Section  21  of  Article  XII  of  the 
Constitution,  and  admonished  the  carriers  not  to 
violate  this  provision  of  the  Constitution,  except  in 
the  particulars  permitted  by  the  Commission. 

It  thus  appears  that  the  Commission,  by  formal 
orders,  and  in  one  instance,  in  a  contested  pro- 
ceeding brought  before  them,  definitely  and  finally 


21 

prescribed  the  charges  that  should  be  made  for 
transporting  freight  between  the  points  involved 
in  the  controversy;  and  that  in  the  case  of  the 
Traffic  Bureau  of  the  Merchants  Exchange,  supra, 
the  Commission  "prescribed  the  actual  rates  to  be 
charged  between  all  points  involved  *  *  *  *^^  and 
expressly  recognized  that  in  so  doing  the  carriers 
were  permitted  to  deviate  from  the  provisions  of 
the  Long  and  Short  Haul  Clause  of  the  Constitution. 
Traffic  Bureau  of  the  Merchants  Exchange 
vs.  S.  P.  Co.,  et  al,  supra,  p.  97. 

It  therefore  conclusively  appears  that  as  to  all 
rates  here  involved  covering  movements  prior  to 
Oct.  10,  1911,  the  Commission  had  judicially  fixed 
their  status. 

LITIGATED    CASES    ADJUDICATED    BY    THE    COMMISSION    RELAT- 
ING  TO   TRAFFIC    MOVING    PRIOR    TO    OCTOBER    10,    1911. 

The  Commission  has  definitely  and  finally  decided 
that  under  the  provisions  of  Section  21  of  Article 
XII  of  the  Constitution  of  October  10,  1911,  the 
carriers  might  be  permitted  to  deviate  from  the 
Long  and  Short  Haul  Clause  of  the  Constitution, 
where  the  Commission  had  approved,  and  especially 
where  it  prescribed,  the  rates  to  be  charged  by  the 
carriers  pursuant  to  the  provisions  of  Section  22 
of  Article  XII. 

In  deciding  the  case  of  Scott,  Magner  &  Miller,  et 
al,  vs.  Western  Pacific  Railway  Co.,  2  C.  R.  C,  626, 
supra,  the  Commission  held: 

''The  framers  of  the  constitution  of  1879, 
however,  provided  in  Section  22  of  Article  XII 
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that  the  rates  should  be  established  and  pub- 
lished by  the  Railroad  Commission  and  not  by 
the  carriers,  and  that  the  rates  so  established 
and  published  should  be  deemed  in  all  pro- 
ceedings, both  civil  and  criminal,  to  be  con- 
clusively just  and  reasonable.  It  could  hardly 
be,  held  that  a  shipper  could  recover  from  a 
carrier  for  charging  a  conclusively  just  and 
reasonable  rate — a  rate,  moreover,  which  the 
carrier  was  compelled,  under  heavy  penalties, 
to  charge.  If  the  shipper  were  dissatisfied, 
he  could  apply  to  the  Railroad  Commission  to 
alter  the  rate,  but  it  would  certainly  be  entirely 
at  variance  with  such  a  system  of  state-made 
rates  to  hold  that  the  Commission,  in  addition 
to  making  an  order  as  to  the  just  and  reason- 
able rates  to  be  thereafter  charged,  should  also 
compel  the  carrier  to  pay  remuneration  for 
having  charged  the  rate  which  the  Railroad 
Commission  compelled  it  to  charge,  and  which, 
under  the  Constitution,  became  a  conclusively 
just  and  reasonable  rate.  We  are  accordingly 
of  the  opinion  that  if  the  Railroad  Commission 
had  established  the  defendant's  rates,  as  it  was 
its  duty  under  the  Constitution  to  do,  no  right 
to  reparation  could  have  arisen,  on  the  theory 
of  unjust  or  unreasonable  rates  on  the  facts 
stated  in  this  complaint  prior  to  October  10, 
1911.  The  shipper's  remedy  would  be  to  peti- 
tion the  Commission  to  alter  the  rate  and  then 
to  sue  the  carrier  if  he  failed  to  conform  to 
the  rate  so  established.  The  United  States  Su- 
preme Court,  in  the  cases  of  Texas  &  Pacific 
Ry.  Co.  vs.  Abilene  Cotton  Oil  Co.,  204  U.  S., 
426;  and  Robinson  vs.  Baltimore  &  Ohio  R.  R. 
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Co.,  226  U.  S.,  506,  has  expressed  its  views 
with  reference  to  the  relation  between  the  In- 
terstate Commerce  Commission  and  the  Courts 
in  entire  harmony  with  the  views  herein  ex- 
pressed as  to  the  effect  which  the  establish- 
ment of  a  system  of  state-made  rates  had  on 
the  common  law  right  to  sue  for  damages  by 
reason  of  the  collection  of  an  unjust  and  un- 
reasonable rate." 

I 
In  a  later  decision,  Scott,  Magner  and  Miller  vs. 

S.  P.  Co.,  3  C.  R.  C,  339,  the  Commission  says 

(p.  340)  : 

''Reparation  is  requested  in  this  case  upon 
an  alleged  violation  of  the  long  and  short  haul 
clause  contained  in  Section  21  of  Article  XII 
of  the  Constitution  of  this  State  prior  to  its 
amendment  on  October  10,  1911,  and  under 
the  long  and  short  haul  provisions  of  the 
Wright  Act.  This  commission's  decision  in 
case  No.  283  (being  the  case  last  above  quoted 
from),  to  which  reference  has  already  been 
made,  gives  a  complete  analysis  of  the  effect 
of  the  long  and  short  haul  clause  in  the  con- 
stitution and  in  the  Wright  Act.  It  was  there 
decided  that  the  long  and  short  haul  clause  in 
the  constitution  when  construed  together  with 
other  provisions  in  the  constitution  announcing 
that  the  rates  established  by  this  commission 
should  be  'deemed  conclusively  just  and  rea- 
sonable', must  be  regarded  binding  upon  the 
carriers  only  until  such  time  as  the  commission 
in  any  particular  instance  actually  establishes 
the  rates.  The  records  of  this  commission 
show  that  on  June  11,  1909,  the  commission 
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established  the  rates  to  be  charged  by  defend- 
ant for  carrying  hay  between  the  points  in- 
volved in  this  proceeding.  These  rates  there- 
upon became  'conclusively  just  and  reasonable', 
and  the  provisions  of  the  long  and  short  haul 
clause  in  the  constitution  and  in  the  Wright 
Act  could  not  be  made  the  basis  of  a  claim  for 
reparation  upon  the  charges  which  were  col- 
lected in  conformity  with  these  rates." 

This  ruling  is  confirmed  by,  and  amplified  in,  the 
well-considered  opinion  of  Pennoyer  vs.  S.  P.  Co., 
3  C.  R.  C,  576. 

These  decisions  of  the  Commission,  as  we  have 
heretofore  shown,  are  final  and  not  subject  to  re- 
view; they  are  the  decisions  of  a  "Court  of  last 
resort",  construing  the  State  law;  and,  as  we  shall 
hereafter  show,  they  are  binding  upon  this  Court, 
and  should  have  controlled  its  decision. 

It  is  respectfully  submitted  that  the  construction 
placed  upon  the  constitutional  and  statutory  pro- 
visions by  this  Court  should  therefore  be  modified 
to  conform  to  the  construction  which  has  been  placed 
upon  the  law  by  the  Railroad  Commission  of  the 
State  of  California. 

At  page  17  of  its  typed  decision,  this  Court  makes 
a  distinction  between  the  powers  which  may  be  exer- 
cised by  the  Railroad  Commission  of  the  State  of 
California  and  the  Interstate  Commerce  Commission. 
When  Section  4  of  the  Interstate  Commerce  Act 
was  amended,  it  is  true  that  an  express  provision 
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was  made  enlarging  the  powers  of  the  Commission 
so  that  temporary  relief  might  be  granted  to  the 
carriers  pending  the  determination  of  their  applica- 
tions for  relief.  But  it  does  not  necessarily  follow 
that  the  legislative  intent  to  permit  the  Railroad 
Commission  of  the  State  of  California  to  afford 
such  temporary  relief  could  only  have  been  ex- 
pressed by  incorporating  a  similar  provision  in  the 
State  Constitution  and  Statute. 

The  case  of  L.  &  N.  R.  Co.  vs.  Kentucky,  183 
U.  S.,  503,  507-8,  is  directly  in  point.  This  case 
went  to  the  Supreme  Court  of  the  United  States 
upon  a  writ  of  error,  to  review  the  judgment  of 
conviction  of  the  railroad  company  on  an  indictment 
for  an  alleged  violation  of  a  statute  prac- 
tically identical  in  terms  with  the  Long  and  Short 
Haul  Clause  of  the  California  Constitution  and  pro- 
visions of  the  Public  Utilities  Act.  In  passing  upon 
the  question  as  to  whether  the  decision  of  the  Court 
of  Appeals  of  Kentucky,  construing  this  section, 
controlled  the  decision  of  the  Supreme  Court  of  the 
United  States,  it  was  held: 

"It  was  contended,  in  the  Courts  below  and 
here  that  as  section  218  of  the  constitution  of 
the  State  of  Kentucky  regulating  charges  for 
transportation  over  different  distances,  is  in 
terms  a  copy  of  the  provision  on  the  same  sub- 
ject in  the  interstate  commerce  act,  it  should 
be  assumed  that  it  was  the  intention  of  the 
constitutional  convention  of  Kentucky  to  adopt 
the  construction  put  upon  that  provision  of  the 
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interstate  commerce  law  by  the  Federal  courts, 
and  that  as  those  courts  had  held  that  the  ex- 
istence of  actual  competition  of  controlling 
force  in  respect  to  traffic  important  in  amount 
might  make  out  a  dissimilarity  of  circum- 
stances and  conditions,  entitling  the  carrier  to 
charge  less  for  the  longer  than  for  the  shorter 
haul,  without  any  necessity  to  first  apply  to 
the  commission  for  authority  so  to  do,  that 
construction  should  have  been  followed  at  the 
present  trial,  where  evidence  was  offered  tend- 
ing to  show  the  existence  of  competition  of  that 
character,  caused  by  river  transportation  or 
coal  from  points  outside  of  the  state. 

Such  contention  might  seem  reasonably  to 
have  been  urged  in  the  state  courts,  but  as  they 
have  seen  fit  to  disregard  it,  and  to  "put  a  diff- 
erent construction  (upon  the  language  employed, 
this  court  must  accept  the  meaning  of  the  state 
enactments  to  be  that  found  in  them  by  the 

state  Courts^     (Italics  ours) 

\ 

In  the  decisions  of  the  Commission  which  we  have 
cited,  the  Commission  has  construed  the  constitu- 
tional and  statutory  provisions  as  empowering  it 
to  permit  the  carriers  to  deviate  from  the  provisions 
of  the  Constitution  by  approving  the  specific  rates 
which  should  be  charged  by  carriers  between  long 
and  short  haul  points,  so  far  as  the  Constitution  of 
1879  is  involved,  and  as  empowering  them  to  afford 
the  carriers  temporary  relief  pending  the  final 
determination  of  the  issues  involved  in  applications 
for  relief  under  the  amendment  of  1911. 
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The  Commission  also  holds  that  the  rates  effective 
October  10,  1911,  remained  in  statu  quo  "until 
changed  by  the  Commission." 

Under  the  Commission's  construction  of  the  con- 
stitutional provisions,  prior  to  the  amendment  of 
October  10,  1911,  rates  established  by  the  Commis- 
sion, although  they  might  infract  the  provisions  of 
Section  21  of  Article  XII,  were  lawful  rates;  and 
the  Commission  held  that  the  provisions  of  Sections 
21  and  22  should  be  read  in  pari  materia,  and  that 
therefore  there  could  be  no  violation  in  cases  where 
the  rates  involved  had  been  approved  by  the  Com- 
mission. "Otherwise,  the  defendant  would  have 
been  compelled  to  pay  damages  if  it  charged  the 
rates  established  by  the  commission  and  also  a  fine 
up  to  $20,000  for  each  offense  if  it  failed  to  charge 
those  rates.  It  would  be  compelled  to  pay  both  if 
it  obeyed  and  if  it  disobeyed  the  railroad  commis- 
sion's order." 

The  amendment  to  the  Constitution  of  October  10, 
1911,  as  was  held  by  His  Honor,  Judge  Ross,  in 
his  dissenting  opinion,  provided  that  the  Eshelman 
Act  of  February  10,  1911,  should  be  construed 
valid  in  all  its  parts  by  the  constitutional  amend- 
ment itself,  and  that  it  "shall  have  the  same  force 
and  effect  as  if  the  same  had  been  passed  after  the 
adoption"  of  the  constitutional  amendment,  from 
which,  His  Honor  Judge  Ross  reaches  the  conclusion 
that  all  action  which  had  been  taken  by  the  Rail- 
road Commission  and  all  rates  adopted  by  the  com- 
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mission  and  recognized  by  the  Commission  as  just 
rates  under  the  Eshelman  Act  are  recognized  as 
valid  and  continued  in  force  until  changed  by  the 
Commission. 

Thereby  the  people  definitely  willed  that  the 
action  which  had  been  theretofore  taken  by  the 
Railroad  Commission  of  the  State  of  California,  and 
the  orders  which  had  been  entered  by  said  Commis- 
sion relating  to  rates  should  be  continued  in  effect. 
It  therefore  logically  follows  that  rates  in  effect  on 
October  10,  1911,  and  which  had  been  approved  by 
the  Commission,  and  all  tariffs  which  had  been  filed 
with  and  accepted  by  the  Commission,  which  re- 
quired an  affirmative  act  on  the  part  of  the  Com- 
mission, were  the  lawful  rates  to  be  charged,  and 
therefore  could  not  be  held  to  violate  any  provision 
of  the  amended  constitution. 

That  these  tariffs  were  filed  with  and  adopted  by 
the  Commission  we  offered  to  prove  herein.  Leave 
was  denied. 

It  is  apparent  from  a  reading  of  the  Commis- 
sion's orders,  which  were  rendered  subsequent  to 
the  adoption  of  the  amendment  of  1911,  that  they 
construed  the  law  to  mean  that  the  rates  remained 
and  necessarily  should  remain  in  statu  quo  and 
pending  final  determination  of  the  questions  arising 
under  the  Long  and  Short  Haul  provisions  of  the 
Constitution  and  Statute,  recognized  the  right  of 
the  carriers  to  charge  the  rates  which  were  in  effect 
upon  the  date  of  the  adoption  of  the  constitutional 
amendment. 
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The  Commission  therefore  was  vested  with  power 
to  enter  their  temporary  orders  continuing  the 
rates  previously  established  by  them  in  effect  as 
lawful  rates,  notwithstanding  that  there  were  to  be 
deviations  from  the  provisions  of  the  Long  and  Short 
Haul  Clause  until  such  time  as  the  Commission  had 
an  opportunity  of  fully  investigating  the  applica- 
tions which  had  been  filed  by  the  carriers.  It  is 
apparent,  from  the  legislative  intent  expressed  in 
the  Constitution  and  the  statutory  provisions  of 
the  California  law,  that  it  has  been  the  consistent 
policy  of  the  State  of  California  from  the  beginning 
to  permit  deviations  from  the  provisions  of  the  Long 
and  Short  Haul  Clause  of  the  Constitution,  as 
originally  enacted  and  as  finally  amended,  when- 
ever in  the  opinion  of  the  tribunal  which  has  been 
erected  to  determine  such  questions  it  was  believed 
that  no  undue  discrimination  would  result  there- 
from. 

The  power  of  the  Commission  to  relieve  carriers 
from  the  provisions  of  the  Constitutional  inhibitions 
found  in  the  Constitution  of  1879  was  accomplished 
by  '^establishing  and  publishing"  the  rates  filed  by 
the  carriers,  and  when  the  Commission  had  placed 
its  stamp  of  approval  upon  the  rates,  the  carriers 
were  to  that  extent  relieved ;  and  the  rate  schedules 
which  had  been  '^established  and  published"  by  the 
Commission  authorized  the  carriers  to  depart  from 
the  provisions  of  the  constitutional  prohibitions  by 
charging  less  for  the  longer  than  for  the  shorter 
distances. 
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That  no  departure  from  this  public  policy  was 
intended  by  the  enactment  of  the  constitutional 
amendment  of  1911,  is  apparent.  All  that  was 
sought  to  be  accomplished  was  to  enlarge  the  powers 
of  the  Commission  in  the  light  of  the  restrictive 
rate  legislation  which  had  been  enacted  by  the 
Federal  and  State  Governments  since  the  adoption 
of  the  original  Constitution,  and  to  provide  a  more 
comprehensive  and  expeditious  method  of  determin- 
ing such  questions  and  of  enforcing  the  law.  There- 
fore, the  people  and  the  Legislature,  in  enacting  the 
constitutional  and  statutory  amendments  to  the 
existing  law,  deemed  it  unnecessary  to  expressly 
confer  upon  the  Commission,  as  the  Congress  con- 
ferred upon  the  Interstate  Commerce  Commission, 
power  to  relieve  the  carriers  temporarily  from  the 
provisions  of  the  Long  and  Short  Haul  Clause  of 
the  Constitution,  principally,  as  has  been  shown, 
because  the  Commission  had  accomplished  that  pur- 
pose in  the  past  by  ^'establishing  and  publishing" 
of  the  rates  under  the  authority  vested  in  them  by 
Section  22  of  Article  XII,  and  these  rates  were  con- 
tinued in  effect  by  the  express  provisions  of  the  Con- 
stitutional amendment  of  1911. 

The  last  paragraph  of  amended  Section  22  of 
Article  XII  provides: 

'The  'Railroad  Commission  Act'  of  this 
State,  approved  February  10,  1911,  shall  be 
construed  with  reference  to  this  constitutional 
provision,  and  any  other  constitutional  pro- 
vision becoming  operative  concurrently  here- 
with, and  the  said  act  shall  have  the  same  force 
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and  effect  as  if  the  same  had  been  parsed  after 
the  adoption  of  this  provision  of  the  constitution 
and  of  all  other  provisions  adopted  concurrently 
herewith      *     *     *" 
(Italic  ours.) 

The  Commission's  orders  and  decisions  to  which 
reference  has  been  made  disclose  that  the  Commis- 
sion in  the  exercise  of  the  power  originally  con- 
ferred under  Section  22  of  Article  XII  of  the 
Constitution  of  1879,  and  subsequently  by  virtue  of 
the  power  conferred  by  the  provisions  of  Section  17 
of  the  Eshleman  Act,  adopted  February  19,  1911, 
had  actually  established  rates  to  be  charged  by  the 
carriers  between  all  points  involved  in  this  proceed- 
ing. 

That  this  power  is  sufficiently  broad  to  enable  the 
Commission  to  have  entered  these  orders  is  shown 
by  the  express  provisions  of  Section  17  of  the  Eshle- 
man Act. 

"It  is  hereby  made  the  duty  of  the  commission 
within  a  reasonable  time  not  exceeding  sixty 
days  after  the  filing  of  the  schedules  or  tariffs 
and  classifications  and  proposed  changes  there- 
in of  any  such  railroad  or  other  transportation 
company  to  establish  such  of  the  rates  and  clas- 
sifications included  therein,  as  it  may  approve 
and  as  to  those  not  so  established  to  proceed 
with  the  establishment  of  others  in  lieu  thereof 
after  notice  and  opportunity  for  hearing  given 
such  company  as  provided  in  section  sixteen  of 
this  act;  provided,  however,  that  until  the  es- 
tablishment of  such  rates  and  classifications  or 
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the  establishment  of  other  in  lieu  thereof  the 
said  railroad  or  other  transportation  company 
filing  such  schedules  or  tariffs  and  classifica- 
tions, and  parties  thereto,  shall  charge  and  col- 
lect the  rates  and  fares  in  effect  at  the  time  of 
the  passage  of  this  act,  and  that  with  said  ex- 
ception no  railroad  or  other  transportation 
company  subject  to  the  provisions  of  this  act 
shall  engage  or  participate  in  the  transporta- 
tion of  freight  or  passengers  except  at  rates  of 
charges  and  classifications  which  have  been 
established  for  it  by  the  commission.'^ 

The  conclusion  is  irresistible  that  it  was  intended 
that  the  Commission  could  and  should  exert  this 
power  of  granting  relief,  so  as  not  to  compel  a  situ- 
ation which  would  result  in  a  temporary  adjust- 
ment, disarranging  all  previous  adjustments,  and 
bringing  about  commercial  chaos. 

THE  DECISIONS  OF  THE  RAILROAD  COMMISSION   OF 
THE   STATE   OF   CALIFORNIA  ARE  THE   DECI- 
SIONS OF  A  COURT  OF  LAST  RESORT  AND 
ARE  BINDING  UPON  THE  FEDERAL 
COURTS. 

We  have  already  shown  that  the  Railroad  Com- 
mission of  the  State  of  California  has  been  consti- 
tuted a  ''court,"  and  that  its  ''decisions  upon 
*  *  *  *  controverted  matters  are  strictly 
judicial". 

Pacific  Telepone  &  Telegraph  Co.  v.  Eshle- 
man,  Supra. 
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It  has  been  held  that  the  construction  by  the 
highest  court  of  a  state  of  a  state  statute,  defining 
the  powers  of  the  state  Railroad  Commission,  is 
binding  upon  the  Federal  Courts  in  determining  the 
powers  of  the  Commission. 

Louisville  &  Nashville  RR  Co.  v.  Kentucky 
Railroad  Commission,  214  Fed,  465. 

The  decisions  of  the  courts,  Federal  and  State, 
are  practically  unanimous  in  holding  that  the  de- 
cisions of  such  a  tribunal  construing  the  constitu- 
tions and  statutory  laws  of  a  state  are  binding  upon 
the  Federal  Courts. 

The  latest  announcement  of  this  rule  by  the 
Supreme  Court  is  found  in  the  case  of  Northern 
Pacific  Railway  v.  Meese,  239  U.  S.  614,  619. 

As  early  as  the  case  of  Carroll  v.  Safford,  3 
Howard,  441-460,  the  Supreme  Court  held: 

"The  practical  construction  of  local  laws  is 
perhaps  the  best  evidence  of  the  intention  of 
the  law  makers.  The  courts  of  the  United 
States  adopt  as  a  rule  of  decision  the  estab- 
lished construction  of  local  laws,  and  it  cannot 
be  material  whether  such  construction  has  been 
established  by  long  usage  or  a  judicial  deci- 


sion." 


Oilman  v.  City  of  Sheboyan,  2  Black,  518. 

It  has  also  been  held  that  a  decision  by  the  highest 
court  of  a  state,  placing  a  limitation  upon  the  scope 
of  a  state  statute,  whether  based  upon  a  construc- 
tion of  its  language  or  considerations  of  public 
policy,  is  in  either  case  an  interpretation  of  the 
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statute   which   must  be  followed   by  the   Federal 
Court. 

Zeigler  v.  Pennsylvania  R.  Co.,  158  Fed. 
809. 

Where  the  highest  court  of  a  state,  in  this  case 
the  Supreme  Court  of  the  State  of  California,  has 
decided  that  the  decision  of  another  court  of  the 
State,  in  this  instance  the  Railroad  Commission  of 
the  State  of  California,  is  final,  the  Supreme  Court 
of  the  United  States  has  held  that  a  writ  of  error 
will  lie  direct  to  the  Supreme  Court  of  the  United 
States  from  the  court  in  which  the  decision  is  made 
final. 

Missouri,  Kansas  &  Texas  Railway  Co.  v. 
Elliott,  184  U.  S.  530. 

The  Supreme  Court  of  the  United  States  has  gone 
so  far  as  to  hold  that — 

"Even  if  no  statute  or  decision  of  the  Su- 
preme Court  of  the  State  is  produced,  the 
probability  is  that  the  local  procedure  follows 
the  traditions  of  the  place,  and  courts  of  other 
jurisdictions  owe  great  deference  to  what  the 
court  concerned  with  the  case  has  done." 

It  is  held  in  this  case — 

**It  is  a  strong  thing  for  another  tribunal  to 
say  that  the  local  court  did  not  know  its  own 
business  under  its  own  laws. 

Michigan  Trust  Company  vs.  Ferry,  228 
U.  S.  346,  354. 
The  local  option  statutes  of  the  State  of  Texas 
being  enforced  through  criminal  proceedings,  in  de- 
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termining  the  validity  and  construction  of  such 
statutes  the  court  of  criminal  appeals  of  the  state  of 
Texas  is  the  court  of  last  resort,  the  Federal  Courts 
are  bound  to  follow  the  construction  placed  upon 
such  statutes  by  that  court. 

Love  vs.  Busch.  142  Fed.  432. 
The  authorities  are  uniform  in  holding  that  a 
single  adjudication  by  the  court  of  last  resort  of  a 
state  is  binding  upon  the  Federal  Courts,  and  that 
it  does  not  require  a  series  of  such  adjudications  by 
the  court  of  last  resort  to  bind  the  Federal  Courts. 

Adams  Express  Company  v.  Ohio,  165  U. 
S.  219; 

Kibbe  vs.  Ditto,  et  al,  93  U.  S.  674-680. 

Williams  vs.  Eggleston,  170  U.  S.  311; 

Louisville,  etc.  Ry.  Co.  v.  Mississippi,  133 
U.  S.  589-90. 

This  well  established  rule  has  been  applied  to 
subordinate  tribunals  empowered  to  exercise  quasi 
judicial  power.  The  decisions  of  a  board  constituted 
to  try  election  contests,  which  it  had  the  power  to 
decide,  its  decisions  being  considered  a  judgment  in 
litigated  matters  pending  before  it,  was  held  to  be 
a  court  by  whatever  name  it  was  called. 

Moss  etc.  v.  Roivlett,  etc.    112  Ky.  123. 

Federal  Courts  are  bound  by  the  decisions  of  a 
commission  appointed  to  relieve  the  business  of  the 
Supreme  Court  of  a  state  when  there  has  been  no 
adverse  decision  rendered  by  the  Supreme  Court. 

It  was  held  by  the  Circuit  Court  of  Appeals  of 
the  Second  Circuit  that 
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"The  Commission  of  Appeals  was  a  tem- 
porary court  of  last  resort  created  to  assist  the 
Court  of  Appeals  in  disposing  of  an  over- 
crowded calendar" 

and  that  while  there  were  two  co-ordinate  courts  of 
last  resort  sitting  in  the  same  state  at  the  same  time 
and  deciding  questions  of  the  construction  of  state 
statutes  in  diametrically  opposite  ways,  the  Federal 
Court  might 

"with  greater  propriety  confirm  its  decision 
to  that  of  the  permanent,  rather  than  to  that 
of  the  temporary,  state  court,  unless  some  later 
decision  should  be  found,  casting  doubt  upon 
the  authority  of  the  permanent  court." 

Montgomery  v.  McDermott,  103  Fed.  801, 
809. 

There  is  no  conflict  in  the  decisions  of  the  courts 
in  this  state  relating  to  the  questions  under  con- 
sideration; and  this  case  is  cited  merely  to  em- 
phasize the  fact  that  subordinate  judicial  tribunals, 
the  decisions  of  which  are  final,  may  render 
decisions  controlling  upon  Federal  Courts,  even 
though  their  decisions  may  be  opposite  to  the  deci- 
sion of  a  permanent  court  of  last  resort. 

It  has  been  decided  by  the  Supreme  Court  of  the 
United  States  that  where  a  commission  was  ap- 
pointed under  a  constitutional  amendment  to  dis- 
pose of  such  part  of  the  business  on  the  docket  of 
the  Supreme  Court  as  should  by  arrangement  be- 
tween the  commission  and  court  be  transferred  to 
the  commission,  that 
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*'A  decision  of  the  commission  upon  a  ques- 
tion properly  presented  to  it  in  a  judicial  pro- 
ceeding is,  therefore,  entitled  to  the  like 
consideration  and  weight  as  a  decision  upon 
the  same  question  by  the  court  itself,  and  is 
equally  authoritative.' 

Ankeny  v.  Hannon,  147  U.  S.  118-126. 

The  Railroad  Commission  of  the  State  of  Cali- 
fornia is  a  '^court",  empowered  to  exercise  functions 
which  are  "highly  judicial"  and  it  is  charged  with 
the  administration  of  the  law  relating  to  the  regula- 
tion of  public  utilities.  It  has  been  constituted  an 
expert  tribunal  to  determine  controversies  arising 
under  this  law  and  its  decisions  should  be  given  con- 
trolling weight,  even  though  a  different  construction 
had  been  placed  upon  the  law  by  any  other  tribunal 
which  might  have  jurisdiction  of  any  such  contro- 
versies. No  other  construction  has,  however,  ever 
been  placed  upon  the  California  Constitution  or 
statutes  by  any  other  "court"  of  this  State,  and  the 
power  to  determine  these  questions  has  been  vested 
exclusively  in  the  commission. 

If  any  possible  doubt  exists  as  to  the  meaning  of 
the  constitution  or  the  statute,  great  weight  should 
be  given  to  the  construction  placed  upon  it  by  the 
department  charged  with  its  execution,  and  the  de- 
cisions of  such  department,  as  was  said  by  the 
Supreme  Court  of  the  United  States,  I.  C.  C.  vs.  Illi- 
nois Central  Railroad  Company,  215  U.  S.  452, 
should  have 
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''Ascribed  to  them  the  consideration  due  to 
the  judgments  of  a  tribunal  appointed  by  law 
and  informed  by  experience." 

"When  the  meaning  of  a  statute  is  doubtful, 
a  practical  construction  by  those  for  whom  the 
the  law  was  enacted,  or  by  public  officers 
whose  duty  it  was  to  enforce  it,  acquiesced  in 
by  all  for  a  long  period  of  time,  in  the  language 
of  Mr.  Justice  Nelson,  *is  entitled  to  great  if 
not  controlling  influence.'  (Chicago  v.  Sheldon, 
9  Wall  50,  54.)  In  People  ex  rel.  Williams  v. 
Dayton,  (55  N.  Y.  367)  the  practical  construc- 
tion of  a  doubtful  statute  by  the  legislative  and 
executive  departments,  continued  for  many 
years,  was  held  to  have  ^controlling  weight  in 
its  interpretation.'  " 

City  of  New  York  v.  New  York  City  Ry. 
Co.,  193  N.  Y.  549. 

"The  construction  given  to  a  statute  by  the 
officers  appointed  to  execute  it  and  acted  upon 
by  them  for  a  long  term  of  years,  though  not 
conclusive,  is  entitled  to  great  consideration, 
by  the  Court.  Union  Ins.  Co.  vs.  Hoge,  21 
How.  35-66;  Edwards,  Lessee  vs.  Darby,  12 
Wheaton  210." 

Gear  vs.  Grosvenor,  10  Federal  Cases  No. 
5291. 

"It  is  a  familiar  doctrine  that  the  construc- 
tion given  to  a  statute  by  officials  charged 
with  its  administration  will  be  upheld  by  the 
courts  unless  convincing  reason  to  the  contrary 
is  found  in  the  language  or  purpose  of  the  en- 
actment.    New  Haven  R.  R.  Co.  v.  Interstate 
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Commerce  Commission,  200  U.  S.  361,  401,  26 
Sup.  Ct  272,  50  L.  Ed.  515." 

Illinois  Surety  Co.  vs.  United  States,  215 

Fed.  338. 

"A  construction  of  the  law  by  the  officers 

charged  with  its  administration  and  acquiesced 

in  by  all  of  the  departments  of  the  government 

for  a  long  period  should  be  accepted  by  the 

courts,  citing  98  U.  S.  334,  180  U.  S.  139." 

Taggart  vs.  Great  Northern  Ry.  Co.,  208 

Fed.  460. 
United  States  vs.  Cerecedo  Hermanos  Y. 

Compania,  209  U.  S.  337,  339 ; 
Robertson  v.  Downing,  127  U.  S.  607; 
U.  S.  v.  Healey,  16  U.  S.  136; 
Komada  &  Co.  v.  United  States,  215  U.  S. 

392,  396; 
La  Roque  v.  United  States,  239  U.  S.  62; 
United  States  v.  Hammers,  221  U.  S.  220; 
State  of  Louisiana  v.  Garfield,  etc.,  211 

U.  S.  70; 
United  States  v.  Bellm,  182  Fed.  161 ; 
United  States  v.  S.  Twitchell  Co.,  184  Fed. 
252. 

It  is  respectfully  submitted  that  this  court  in 
rendering  its  decision  should  under  these  authorities 
have  followed  the  construction  placed  upon  the  Con- 
stitution and  the  statutory  law  of  the  State  by  the 
Railroad  Commission  of  the  State  of  California, 
especially  as  this  Commission  is  not  only  a  body  of 
experts  charged  v/ith  the  administration,  construc- 
tion and  enforcement  of  the  state  law,  but  also  be- 
cause a  majority  of  the  Commissioners  being  law- 
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yers  of  recognized  ability,  are  therefore  well 
qualified  by  experience  and  professional  education 
to  construe  the  law.  This  court  should  have  adopted 
the  Commission's  construction  because  the  authori- 
ties hold  that  the  findings  of  fact  and  decisions  of 
the  Commission  are  final  and  are  binding  upon  the 
Federal  Courts. 

In  the  case  of  Matz  et  al  v.  Chicago  &  A.  R.  Co. 
85  Fed.  180,  the  Federal  Court  in  determining 
whether  a  statute  applied  to  certain  cases,  found 
that  the  question  had  never  been  raised  by  the 
judges  or  counsel  engaged  in  deciding  and  prosecut- 
ing such  suits. 
Held,  that 

"Uniform  and  contemporaneous  action  and 
opinion  of  the  bench  and  bar  of  a  state  should 
have  weight  with  the  Federal  Courts  in  con- 
struing a  statute  of  the  state." 

"The  practical  construction  given  to  a  law 
by  the  practice  of  the  court  and  bar  since  the 
enactment  of  the  law,  and  the  form  adopted 
for  the  enforcement  of  the  penalties  provided 
by  that  law,  are  not  to  be  overturned  but  on 
the  clearest  proof  that  that  construction  is 
erroneous  and  the  method  of  procedure  de- 
fective." 

United  States  v.  Ballard,  24  Federal  Cases 
No.  14506. 

The  Supreme  Court  of  the  United  States  has  held 
that  custom  or  usage  may  be  looked  to  in  order  to 
determine  the  proper  determination  of  a  statute. 

Berbecker  v.  Robertson,  152   U.  S.  373, 
376. 


41 

Never  since  the  adoption  of  the  Constitution  in 
1879  until  the  cases  recently  decided  by  the  Califor- 
nia Railroad  Commission  have  the  questions  in- 
volved in  this  suit  been  raised,  but  the  bench  and 
the  bar,  carriers  and  shippers  alike,  have  regarded 
the  law  as  settled  as  compelling  carriers  to  charge 
rates  adopted,  approved  and  prescribed  by  the  Com- 
mission, under  the  powers  vested  in  it  by  the  Con- 
stitution, irrespective  of  the  question  whether  under 
such  rates  so  established  the  carriers  charged  more 
for  the  shorter  than  for  the  longer  haul,  over  the 
same  line,  in  the  same  direction,  and  the  Commis- 
sion has  consistently  held  that  the  carriers  have 
been  relieved  by  its  orders  approving  and  estab- 
lishing rates  in  deviating  from  the  provisions  of 
the  Constitution  as  originally  enacted  and  as  finally 
amended. 

A  review  of  the  Public  Utilities  Act  of  the  State 
of  California,  read  in  conjunction  with  the  compre- 
hensive constitutional  amendments  which  were  con- 
temporaneously adopted,  discloses  a  well  expressed 
legislative  intent  to  provide  a  comprehensive  sys- 
tem of  regulating  railroads,  vesting  "powers  of  a 
highly  judicial  nature"  in  a  body  of  experts,  and 
constituting  the  Commission  a  "court",  with  a 
jurisdiction  intended  to  extend  throughout  the 
State,  and  vesting  the  Commission  with  the  greatest 
possible  power  and  jurisdiction  to  supervise  and 
regulate  railroads  operating  within  the  State,  and 
confiding  to  the  Commission  such  powers  as  are 
necessary  and  convenient  to  regulate  such  railroads 
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and    determine    controverted    questions    such    are 
raised  in  this  proceeding. 

The  statute  is  remedial  and  should  receive  a 
liberal  construction,  in  order  that  its  broad  purpose 
may  be  effectuated.  The  State  of  California,  while 
following  the  lead  of  the  Federal  and  other  state 
governments,  has  nevertheless,  in  its  desire  to  pro- 
vide for  an  ample  and  thoroughly  effective  scheme 
of  regulation  gone  further  than  its  predecessors 
and  by  constitutional  enactment  has  authorized 
the  legislature  to — 

''confer  upon  the  Commission  such  powers 
as  it  may  see  fit,  even  to  the  destruction  of 
the  safe-guards,  privileges  and  immunities 
guaranteed  by  the  Constitution  to  all  other 
kinds  of  property  and  its  owners," 
and  in  the  Pacific  Telephone  &  Telegraph  Company 
case  it  was  held  that  this  was 

"perhaps  the  first  instance  where  the  Con- 
stitution itself  has  declared  that  a  legislative 
enactment  shall  be  supreme  over  all  constitu- 
tional provisions  *  *  *  *  " 

"It  may  be  said  that  the  final  order  of  the 
Commission  in  many  instances  is  legislative 
and  administrative  in  character,  but  none  the 
less  the  ordained  procedure  by  which  this  re- 
sult is  to  be  reached,  the  determination  of  con- 
troverted facts  between  private  litigants  and 
disputants,  and  the  decision  upon  these  contro- 
verted matters,  are  strictly  judicial." 

The  Constitution  has  not  only  created  a  Railroad 
Commission  and,  under  the  amendment  of  1911 
greatly  enlarged  its  power,  but  has  vested  the  legis- 
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lature  with  plenary  power,  unlimited  by  any  pro- 
vision of  the  state  Constitution,  other  than  those 
authorizing  the  creation  of  the  commission  and  de- 
fining its  powers  to  confer  additional  power  upon 
the  Commission.  The  Supreme  Court  of  the  state 
has  held  that  to  this  extent  the  Legislature  has  been 
given  the  powers  of  Parliament  and  is  only  re- 
stricted by  the  Federal  Constitution;  and  that  the 
power  of  review,  reserved  or  vested  in  the  Supreme 
Court  of  the  State,  under  the  construction  placed 
upon  the  Constitution  and  statutes  by  the  Court  it- 
self, is  extremely  limited. 

The  Railroad  Commission  of  the  State  of  Cali- 
fornia has  determined  in  other  formal  and  contro- 
verted proceedings  the  questions  which  are  involved 
in  the  case  at  bar,  and  has  as  a  court  of  last  resort, 
held  that  the  applications  made  by  Southern  Pacific 
Company  and  the  order  entered  thereon,  after  in- 
vestigation by  the  Commission,  have  given  plaintiff 
in  error  a  dispensation  from  the  provisions  of  the 
long  and  short  haul  clause,  and  under  no  circum- 
stances can  there  be  a  review  from  the  findings  of 
fact  made  by  the  Commission. 

In  view  of  the  decision  of  the  Supreme  Court  of 
the  State  of  California  in  the  Pacific  Telephone  & 
Telegraph  Case,  holding  that  the  decisions  of  the 
Commission  cannot  be  reviewed  except  upon  juris- 
dictional questions,  it  must  be  held  that  the  findings 
of  fact  and  orders  made  and  entered  by  the  Com- 
mission are  necessarily  final  upon  the  construction 
of  the  provisions  of  the  Constitution  and  of  the  law 
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passed  pursuant  thereto,  and  as  there  were  no 
jurisdictional  questions  involved  in  the  proceedings 
before  the  Commission  which  might  be  reviewed 
by  the  Supreme  Court  of  the  State,  the  Commis- 
sion's decision  is  that  of  the  highest  tribunal  in  con- 
struing the  constitutional  and  statutory  law  of  the 
State. 

The  decisions  of  the  Supreme  Court  of  the  United 
States,  to  which  we  have  referred,  render  it  certain 
that  the  decisions  of  the  Commission,  as  a  court  of 
last  resort,  are  binding  upon  the  Federal  Courts. 
The  reasons  why  such  a  rule  applies  and  governs  in 
the  present  case  are  apparent  when  consideration 
is  given  to  the  fact  that  there  are  now  pending  in 
the  State  Courts  many  suits  involving  claims  of 
a  character  similar  to  that  involved  in  the  case  at 
bar,  in  which  suits  the  State  Courts  are  bound 
under  the  decisions  of  the  Supreme  Court  of  the 
State  of  California  to  regard  the  decisions  of  the 
Railroad  Commission  of  the  State  as  final  and  con- 
trolling, and  the  state  courts  must  therefore  neces- 
sarily hold  therein  that  there  is  no  right  of  re- 
covery against  the  carriers  for  the  reason  that  the 
carriers  have  complied  with  the  law  and  secured 
a  dispensation  from  the  provisions  of  the  long  and 
short  haul  clause  by  an  order  of  the  Commission. 
Yet,  merely  because  a  suit  happens  to  be  filed  in  a 
Federal  Court,  we  have  at  the  present  time  a  rule 
in  force  holding  that  the  carriers  are  liable.  The 
result  is  that  there  are  two  forums  enforcing  abso- 
lutely conflicting  decisions,  which  is  precisely  the 
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result  which   the   Supreme   Court  of  the   United 
States  intended  should  never  occur. 

The  plaintiffs  in  the  court  below,  by  invoking  the 
jurisdiction  of  this  court,  solely  upon  the  ground 
of  diversity  of  citizenship,  have  indirectly  sought 
to  accomplish  what  they  could  not  do  directly — 
to  have  this  court  review  the  orders  of  the  Railroad 
Commission  of  the  State  of  California  and  the  judg- 
ment entered  by  the  trial  court,  and  the  confirma- 
tion of  that  judgment  by  this  court  has  been  to  re- 
verse the  Commission's  decisions  not  only  on  ques- 
tions of  law  but  on  findings  of  fact. 

It  is  perhaps  due  to  the  court  to  say  that  we  re- 
gret that  these  questions  were  not  fully  presented 
to  the  court  in  the  briefs  and  argument. 

The  confidence  of  counsel  that  this  court,  in  de- 
ciding the  case,  would  follow  the  Commission's  con- 
struction of  the  state  constitution  and  laws,  un- 
doubtedly led  him  away  from  an  exposition  of  the 
points  and  authorities  now  presented;  but  it  is  re- 
spectfully submitted  that  the  importance  of  this 
controlling  question  justifies  the  court  in  giving  full 
consideration  to  the  points  and  authorities  now  pre- 
sented, and  that  a  rehearing  of  this  case  be  granted. 

Respectfully  submitted, 

Henley  C.  Booth, 
George  D.  Squires, 
Frank  B.  Austin, 
Attorneys  for  Plaintiff  in  Error. 
Wm.  F.  Herrin, 
Of  Counsel. 
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We  hereby  certify  that  in  our  judgment  the  fore- 
going petition  for  rehearing  is  well  founded,  and 
that  it  is  not  interposed  for  delay. 

Henley  C.  Booth, 
George  D.  Squires, 
Frank  B.  Austin, 
Attorneys  for  Plaintiff  in  Error. 
Wm.  F.  Herrin, 
Of  Counsel. 
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SOUTHERN  PACIFIC  COMPANY,  a 

corporation, 
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vs. 


CALIFORNIA  ADJUSTMENT  COM- 
PANY, a  corporation, 

Befenda/Yit  in  Error. 


ANSWER  TO  PETITION  FOR 
REHEARING 


In  its  petition  for  a  rehearing  plaintiff  in  error 
merely  elaborates  some  of  the  arguments  made  in  its 
briefs. 

In  the  petition  for  rehearing  there  are  three  con- 
tentions made.  The  first  is  that  the  opinions  of  the 
Commission  construing  the  Constitution  and  its  own 
orders  are  binding  upon  the  courts.  The  second  con- 
tention is  that  the  Commission  is  the  '^  court  of  last 
resort"  of  California,  and  that  its  decisions  on  mat- 
ters of  law  are  binding  on  the  Federal  Courts.    The 


third  contention  is  that  the  courts  should  adopt  the 
construction  said  to  have  been  placed  by  the  Commis- 
sion upon  the  Constitution  as  it  existed  prior  to 
October  10,  1911.  In  support  of  this  contention 
authorities  are  cited  to  the  effect  that  where  a  statu- 
tory provision  is  ambiguous,  and  a  body  charged  with 
the  administration  of  the  statute  has  construed  such 
ambiguous  provision,  and  such  construction  has  been 
acquiesced  by  all  departments  of  the  government  for 
a  long  period  of  time  such  construction  should  be 
adopted  by  the  courts. 

We  will  reply  to  their  contentions  under  the  fol- 
lowing heads: 

1.  Reply  to  contention  that  the  opinions  of 
the  Commission  construing  the  Constitution  and 
construing  its  own  orders  are  binding  on  the 
courts. 

2.  Reply  to  contention  that  the  Commission  is 
the  '* court  of  last  resort"  of  California  and  that 
its  opinions  are  binding  upon  the  Federal  Courts. 

3.  Reply  to  contention  that  the  courts  should 
adopt  the  construction  said  to  have  been  placed 
by  the  Commission  upon  the  Constitution  as  it 
existed  prior  to  October  10,  1911,  in  support  of 
which  contention  plaintiff  in  error  cites  authori- 
ties holding  that  where  a  statutory  provision  is 
ambiguous,  and  the  body  charged  with  its  admin- 
istration has  construed  such  ambiguous  provi- 
sion, and  its  construction  has  been  acquiesced  in 
for  a  long  period  of  time,  such  construction 
should  be  adopted  by  the  courts. 


1.  REPLY  TO  CONTENTION  THAT  THE  OPIN- 
IONS OF  THE  COMMISSION  CONSTRUING  THE 
CONSTITUTION  AND  ITS  OWN  ORDERS  ARE 
BINDING  ON  THE  COURTS. 

This  contention  is  based  upon  tlie  decision  of  the 
Supreme  Court  in  Pacific  Tel  c&  Tel.  Co.  v.  Eshleman, 
166  Cal.  644,  650.  Because,  as  held  by  the  Supreme 
Court  in  the  case,  the  findings  of  fact  of  the  Commis- 
sion are  final  and  not  subject  to  review,  it  is  contended 
that  the  opinions  of  the  Commission  on  questions  of 
law  are  equally  binding. 

As  pointed  out  at  page  82  of  Defendant  in  Error's 
brief  on  the  re-argument  all  that  the  Supreme  Court 
held  in  Pacific  Tel.,  etc.,  Co.  v.  Eshleman,  supra,  was 
that  ^Hhe  powers  and  functions  of  the  Railroad  Com- 
mission in  many  instances,  and  in  the  present  one,  are 
of  a  highly  judicial  nature."  The  power  under  con- 
sideration by  the  Supreme  Court  related  to  compel- 
ling physical  connection  between  the  lines  of  compet- 
ing telephone  companies.  The  question  as  to  whether 
or  not  the  powers  exercised  by  the  Commission  were 
judicial  was  necessarily  before  the  Court  because  the 
application  in  the  Telephone  case  was  for  a  writ  of 
certiorari,  which  will  be  issued  only  to  a  body  exer- 
cising judicial  functions.  In  holding  that  the  powers 
were  of  a  judicial  nature  and  that  the  writ  should 
issue,  the  Supreme  Court  cited  as  authority  the  case 
of  Imperial  Water  Co.  v.  Board  of  Supervisors,  162 
Cal.  114,  wherein  the  court  had  held  that  a  board  of 
supervisors  in  taking  the  steps  required  by  statute 
for  the  organization  of  an  irrigation  district  exercises 
judicial  functions. 


In  its  petition  for  a  rehearing  the  plaintiff  in  error 
does  not  attempt  to  question  the  correctness  of  the 
views  of  this  court  in  relation  to  the  Telephone  case. 

In  the  petition  for  a  rehearing  the  statement  is 
made  that  ''The  Railroad  Commission  of  the  State 
of  California  has  been  constituted  a  'court  of  last 
resort,'  and  its  decisions  in  cases  such  as  this  are  final 
and  not  reviewable." 

Now  the  matter  here  involved  is  very  simple. 
When  the  Constitution  was  amended  on  October  10, 
1911,  the  Commission  was  empowered  to  hear  appli- 
cations of  the  carriers  for  relief  from  the  long  and 
short  haul  prohibition,  and,  if  after  investigation,  it 
reached  the  conclusion  that  relief  should  be  granted, 
the  Commission  was  authorized  to  prescribe  the  ex- 
tent to  which  the  carrier  might  be  relieved  from  the 
prohibition.  The  constitutional  provision  reads  as 
follows : 

"It  shall  be  unlawful  for  any  railroad  or  other 
transportation  company  to  charge  or  receive  any 
greater  compensation  in  the  aggregate  for  the 
transportation  of  passengers  or  of  like  kind  of 
property  for  a  shorter  than  for  a  longer  distance 
over  the  same  line  or  route  in  the  same  direction, 
the  shorter  being  included  within  the  longer  dis- 
tance, or  to  charge  any  greater  compensation  as  a 
through  rate  than  the  aggregate  of  the  interme- 
diate rates.  Provided,  however,  that  upon  appli- 
cation to  the  Railroad  Commission,  provided  for 
in  this  Constitution,  such  company  may,  in  spe- 
cial cases,  after  investigation,  be  authorized  by 
such  Commission  to  charge  less  for  longer  than 
for  shorter  distances  for  the  transportation  of 
persons  or  property,  and  the  Railroad  Commis- 
sion may  from  time  to  time  prescribe  the  extent 


to  which  such  company  may  be  relieved  from  the 
prohibition  to  charge  less  for  the  longer  than  iot 
the  shorter  haul. ' ' 

If  after  investigation  the  Commission  had  made  an 
order  granting  relief  its  order  would  not  be  review- 
able in  the  courts.  But  the  Commission  has  made  no 
order  granting  relief,  and  no  order  of  the  Commis- 
sion granting  relief  is  under  ^'review"  in  this  case. 
The  shippers  represented  by  the  defendant  in  error 
are  insisting  that  the  carrier  refund  charges  col- 
lected in  violation  of  the  Constitution.  The  plain- 
tiff in  error,  in  its  answer,  pleaded  that  the  Commis- 
sion, after  investigation,  had  granted  permission  to 
charge  the  rates  which  the  plaintiff  in  error  collected. 
This  defense  wholly  failed,  for  no  such  order  of  the 
Commission  was  proved. 

The  contention  of  plaintiff  in  error  amounts  mere- 
ly to  this :  That  the  opinion  of  the  Railroad  Commis- 
sion as  to  the  effect  of  its  orders  made  subsequent  to 
October  10,  1911,  is  binding  on  the  courts.  Counsel 
say  that  the  Railroad  Commission  of  California  is 
the  "court  of  last  resort"  where  questions  of  the  con- 
struction of  the  constitutional  provisions  relating  to 
public  utilities  are  involved  or  where  the  orders  of 
the  Commission  itself  are  involved. 

This  contention  was  made  at  the  last  oral  argument 
and  was  replied  to  at  page  81  of  defendant  in  error's 
brief  on  re-argument. 

As  stated  in  our  brief,  the  Supreme  Court  of  Cali- 
fornia and  the  District  Courts  of  Appeal  are  ordained 
by  the  Constitution  for  the  purpose  of  authoritatively 
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construing  the  laws  of  California.  The  power  to  con- 
strue the  laws  was  not  vested  in  the  Railroad  Commis- 
sion. Necessarily  any  hody  exercising  judicial  func- 
tions is  required  to  construe  the  latv  for  the  purpose 
of  the  inquiry  then  being  conducted;  hut  its  construc- 
tion of  the  law  is  not  authoritative.  The  power  of  the 
Railroad  Commission  is  not  different  in  this  respect 
than  the  power  of  a  board  of  supervisors  when  it 
takes  the  various  steps  required  by  statute  for  the 
purpose  of  organizing  an  irrigation  district. 

The  decision  of  the  Supreme  Court  in  the  Tele- 
phone case  (166  Cal.  640,  650),  supra,  to  the  effect 
that  in  compelling  physical  connection  between  the 
lines  of  competing  telephone  companies  the  functions 
of  the  Railroad  Commission  were  of  a  judicial  nature 
was  based  upon  the  authority  of  the  case  of  Imperial 
Water  Company  v.  Board  of  Supervisors,  supra, 
where  it  was  held  that  in  taking  the  steps  to  organize 
an  irrigation  district  a  board  of  supervisors  exercises 
judicial  functions. 

Although  the  opinion  in  the  Telephone  case  is 
lengthy,  the  matters  decided  were  few  and  simple. 
Before  the  Court  could  consider  the  application  for 
writ  of  certiorari,  it  was  called  upon  to  say  that  in 
compelling  physical  connection  between  the  lines  of 
two  telephone  companies  the  Railroad  Commission 
exercised  judicial  functions.  This  was  necessary  be- 
cause the  writ  will  only  issue  to  a  body  exercising  such 
functions.  Further  the  court  held  that  the  compel- 
ling of  one  telephone  company  to  furnish  the  use  of 
its  lines  to  a  competing  company  constituted  a  taking 
of  private  property  for  a  public  use,  and  this  could 
not  be  done  without  compensating  the  company  whose 


property  was  taken.  As  the  order  sought  to  be  re- 
viewed did  not  make  any  provision  for  compensation 
the  Supreme  Court  held  that  it  violated  the  Four- 
teenth Amendment  to  the  Federal  Constitution  and 
that  it  also  violated  the  Fifth  Amendment,  which 
provides  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation.  The  Supreme 
Court  also  held  that  there  was  nothing  in  the  Public 
Utilities  Act  under  the  authority  of  which  the  Com- 
mission proceeded  which  evidenced  an  intention  that 
the  compensation  should  not  be  made  before  the  prop- 
erty was  taken,  as  required  by  Section  14  of  Article  I 
of  the  Constitution  of  California.  Because  it  violated 
these  provisions  of  the  Federal  and  State  constitu- 
tions the  order  was  annulled.  With  reference  to  the 
Adolation  of  the  State  Constitution  the  Supreme 
Court  held  that  the  legislature,  in  legislating  on  the 
subject  of  public  utilities,  had  the  power  to  ignore  all 
provisions  of  the  State  Constitution  except  the  pro- 
visions thereof  relating  to  public  utilities. 

The  contention  of  plaintiff  in  error  is  that  where  a 
body  is  vested  with  judicial  powers  and  the  law  pro- 
vides that  a  determination  of  a  question  of  fact  by 
such  a  body  is  final  and  not  subject  to  review,  that  the 
body  becomes  thereby  a  ''court  of  last  resort"  in  con- 
struing the  statute  vesting  it  with  such  powers ;  and 
in  determining  the  legal  effect  of  the  orders  which  it 
may  make  in  the  exercise  of  such  powers. 

Of  all  the  contentions  made  by  plaintiff  in  error  in 
this  case,  this  is,  we  respectfully  submit,  the  most 
unsubstantial.  And  yet  it  is  made  the  foundation  for 
a  petition  for  a  rehearing,  presumably  for  the  reason 
that  the  Court  did  not  specifically  refer  to  it  in  its 
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opinion  rendered  herein.  We  presume  the  fact  to  be 
that  this  contention,  as  well  as  some  other  contentions 
of  plaintiff  in  error,  were  so  patently  groundless  that 
this  court  did  not  deem  it  necessary  to  answer  them. 

All  that  the  Supreme  Court  held  in  the  Telephone 
case,  or  in  any  other  case,  is  that  the  findings  of  the 
Commission  on  questions  of  fact  are  not  subject  to 
review,  provided  the  findings  are  within  the  jurisdic- 
tion of  the  Commission.  Counsel  for  plaintiff  in 
error  should  realize  this,  for  at  the  same  time  they 
make  the  contention  that  the  Commission  is  a  "  court 
of  last  resort,"  they  quote  and  italicize  (Petition  for 
Rehearing,  page  9),  the  following  language  from  the 
decision  of  the  Supreme  Court  in  Oro  Electric  Cor- 
poration V.  R.  R.  Commission,  169  Cal.  466,  471 : 

"The  findings  and  conclusion  of  the  Commis- 
sion on  questions  of  fact  are  made  final  and  not 
subject  to  review." 

With  reference  .to  the  causes  of  action  which  ac- 
crued subsequent  to  October  10, 1911,  counsel  state : 

"The  Commission  has  definitely  and  finally 
decided : 

(c)  That  the  Railroad  Commission  of  the 
State  of  California  has  authorized  the  carriers  to 
deviate  from  the  long  and  short  haul  clause." 

The  petition  for  a  rehearing  then  goes  on  to  men- 
tion the  order  of  October  26,  1911,  the  order  of  No- 
vember 20,  1911,  the  "hearing"  of  January  2,  1912, 
and  the  order  of  January  16,  1912. 

Referring  to  the  contention  that  the  Commission 


had  authorized  the  charges  made  by  plaintiff  in  error, 
this  Court  in  its  opinion  herein  said : 

''The  orders  of  November  20,  1911,  and  Janu- 
ary 16,  1912,  made  by  the  Commission  went  no 
further  than  to  give  permission  to  railroads  to 
file  with  the  Commission  for  establishment  such 
changes  in  rates  and  fares  as  would  occur  in  the 
ordinary  course  of  their  business,  'continuing 
under  the  present  rate  bases  or  adjustments 
higher  rates  or  fares  at  intermediate  points,  pro- 
vided that  in  so  doing  the  discrimination  against 
intermediate  points  is  not  made  greater  than  that 
in  existence  October  10, 1911,'  etc.,  but  expressly 
declaring  'that  the  commission  does  not  hereby 
indicate  that  it  will  finally  approve  any  rates  and 
fares  that  may  be  filed  under  this  permission,  or 
concede  the  reasonableness  of  any  higher  rates  to 
intermediate  points,  all  of  which  rates  and  fares 
will  be  investigated  at  the  hearing  to  be  held  Jan- 
uary 2,  1912.'  But  it  does  not  appear  that  the 
defendant  filed  such  an  application  until  Decem- 
ber 30,  1911,  or  that  an  investigation  was  ever 
had  by  the  Commission,  or  that  it  ever  made  an 
order  finally  approving  any  of  said  rates  or  fares. 
If,  indeed,  the  orders  of  the  Commission  may  be 
construed  as  expressly  giving  by  their  terms 
authority  to  continue  in  effect  until  an  investiga- 
tion, the  rates  then  in  existence  which  deviated 
from  the  Constitutional  provision  as  to  the  long 
and  short  haul,  it  is  obvious  that  the  Commission 
erroneously  assumed  that  the  act  of  1911  gave  it 
the  power  to  make  such  an  order.  The  amend- 
ment of  1911  gives  the  power  to  authorize  a 
deviation  from  the  prohibition  of  the  Constitu- 
tion only  upon  the  application  of  the  carrier,  and 
after  an  investigation  by  the  Commission,  for  it 
does  not,  as  does  the  Act  of  Congress  giving 
authority  to  the  Interstate  Commerce  Commis- 
sion, authorize  the  fixing  of  temporary  rates 
pending  investigation.     Assuming  that  under 
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such  a  temporary  order  the  defendant  continued 
to  make  charges  forbidden  by  the  Constitution, 
it  would  be  necessary  for  it  to  show,  in  defending 
an  action  for  the  recovery  of  such  charges,  that 
the  Commission  finally  approved  the  rates,  and 
made  them  valid  by  an  order  made  after  an 
application  and  investigation  as  required  by  the 
statute." 

The  contention  that  the  Commission  ''has  author- 
ized the  carriers  to  deviate  from  the  long  and  short 
haul  clause"  is  not  based  upon  the  orders  which  were 
admitted  in  evidence,  hut  upon  tvJiat  counsel  state  the 
Commission  has  said  with  reference  to  those  orders 
in  other  cases  pending  before  that  body.  Counsel 
state,  "The  Commission  has  definitely  and  finally 
construed  these  orders  and  determined  the  scope  and 
effect  of  proceedings  thereunder." 

This  brings  us  back  to  the  contention  made  in  the 
briefs  of  plaintiff  in  error  and  again  in  this  petition 
for  a  rehearing  that  the  Commission  is  a  "court  of 
last  resort"  in  construing  the  Constitution  and  its 
own  orders. 

As  we  have  seen,  the  findings  of  the  Commission  on 
questions  of  fact  are  not  subject  to  review  in  the 
courts.  That  is  as  far  as  the  Commission  is  consti- 
tuted a  "court  of  last  resort."  But  the  Commission 
is  not  constituted  the  "court  of  last  resort"  in  the 
matter  of  the  construction  of  the  Constitution  of  the 
State  or  in  the  matter  of  determining  the  legal  effect 
of  its  own  orders.  The  Supreme  Court  of  the  State 
and  the  District  Courts  of  Appeal  are  the  tribunals 
upon  whom  the  Constitution  has  conferred  power  to 
authoritatively  construe  the  laws  of  the  State. 

But  as  pointed  out  in  the  briefs  of  defendant  in 
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error  the  Commission  has  never  in  any  of  its  opinions 
said  that  it  granted  the  applications  of  the  carriers 
for  relief  from  the  prohibition  of  the  Constitution. 

In  Scott,  Magner  &  Miller  v.  Western  Pacific  Rail- 
way Company,  2  C.  R.  C.  626,  635,  cited  by  plaintiff  in 
error,  the  Commission  said : 

^^  Acting  under  the  authority  granted  by  Sec- 
tion 21  of  Article  XII  of  the  Constitution  as 
amended,  the  Commission  heretofore,  on  Febru- 
ary 15,  1912,  issued  its  order  in  Case  No.  214, 
authorizing  the  carriers  of  the  State  to  continue 
their  deviations  from  the  long  and  short  haul 
clause  until  the  Commission  could  determine 
definitely  the  instance,  if  any,  in  tvhich  it  will 
permit  deviations  to  continue  to  he  made.  While 
the  Commission's  order  authorizing  the  tempor- 
ary continuance  of  the  de^dations  remains  in 
effect,  no  cause  of  action  can  arise  from  alleged 
violations  of  the  long  and  short  haul  provisions 
of  the  Constitution. ' ' 

The  order  of  February  15, 1912,  referred  to  by  the 
Commission,  was  not  introduced  in  evidence  at  the 
trial  of  this  case.  Presumably  it  was  to  the  same 
effect  as  the  order  of  January  16,  1912,  as  the  Com- 
mission says  it  ''authorized  the  carriers  of  the  State 
to  continue  their  deviations  from  the  long  and  short 
haul  clause  until  the  Commission  could  determine 
definitely  the  instances,  if  any,  in  which  it  will  per- 
mit deviations  to  continue  to  he  made."  The  expres- 
sion of  opinion  of  the  Commission  to  the  effect  that 
while  the  order  "authorizing  the  temporary  contin- 
uance of  the  deviations  remained  in  effect,  no  cause  of 
action  can  arise  from  alleged  violations  of  the  long 
and  short  haul  provision  of  the  Constitution"  is  mere- 
ly the  statement  of  an  erroneous  conclusion  of  law. 
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The  next  case  cited  in  the  petition  for  rehearing  is 
Phoenix  Milling  Co.  v.  Soidliern  Pacific  Co.  v.  South- 
ern Pacific  Company,  7  C.  R.  C.  677,  682.  In  that 
case,  as  appears  from  the  quotation  from  the  opinion 
in  the  petition  for  a  rehearing,  the  Commission  said : 

''By  this  order  (the  order  of  October  26, 1911), 
the  carriers  were  impliedly  granted  permission, 
for  practical  reasons,  to  maintain  the  status  quo 
until  the  Commission  passed  upon  such  applica- 
tions. By  a  subsequent  order  issued  on  Novem- 
ber 20, 1912,  in  the  same  proceeding,  express  per- 
mission so  to  do  was  given." 

There  is  no  statement  in  this  oiDinion  to  the  effect 
that  the  Commission  supposed  it  had  granted  relief 
after  investigation,  but  merely  a  statement  that  the 
Commission  "granted  permission  to  the  carriers  for 
practical  reasons  to  maintain  the  status  quo  until  the 
Commission  passed  upon  such  application. ' '  But  the 
Commission  had  no  power  to  "maintain  the  status 
quo"  pending  investigation.  The  rates  could  be  legal- 
ized only  after  investigation. 

So  in  the  next  case  cited,  viz.,  Fresno  Traffic  Assn. 
V.  Southern  Pacific  Co.,  8  C.  R.  C.  390,  the  Conmiis- 
sion  with  reference  to  an  order  of  February  15,  1912 
(which  order  was  not  introduced  in  evidence  by  the 
plaintiff  in  error),  said: 

"On  February  15, 1912,  the  Commission  issued 
an  order  authorizing  the  carriers  to  continue 
deviations  from  the  long  and  short  haul  clause, 
until  the  petitions  had  been  finally  passed  upon 
hy  the  Commission." 

In  the  last  mentioned  case  the  Commission  said 
that  "previous  to  the  order  of  February  15,  1912,  an 
extended  investigation  was  made  by  the  Rate  De- 
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partment  of  the  Commission  *  *  *  with  reference 
to  the  deviations  from  the  long  and  short  haul 
clause." 

Counsel  refer  to  this  statement  made  by  the  Com- 
mission long  after  the  judgment  in  the  case  at  bar 
was  rendered  and  in  a  reparation  case  between  pri- 
vate parties  as  ''the  significant  and  conclusive  find- 
ing" that  an  iuA^stigation  was  made. 

It  was  incumbent  upon  the  plainti:ff  in  error  to  sus- 
tain its  special  defense  that  the  Commission  investi- 
gated its  applications  and  granted  relief.  No  evi- 
dence tvas  offered  tending  to  show  that  there  was  any 
investigation,  nor  was  any  order  granting  authority 
to  charge  more  for  the  shorter  distance  offered  in 
evidence. 

Instead  of  relying  upon  the  evidence  in  the  record, 
the  plaintiff  in  error  cites  an  opinion  of  the  Commis- 
sion rendered  a  year  and  a  half  after  the  judgment 
herein  was  rendered,  which  opinion  states  that  some 
sort  of  an  investigation  was  made  by  the  Commis- 
sion before  an  order  dated  February  15,  1912  (not 
offered  in  evidence  by  plaintiff  in  error)  was  made 
by  the  Commission.  Furthermore,  the  opinion  of  the 
Conmiission  shows  that  the  order  of  February  15, 
1912,  was  made  by  the  Commission  on  the  erroneous 
assumption  that  it  had  power  to  maintain  the  so- 
called  status  quo  of  the  rates  pending  investigation. 
According  to  the  Commission's  opinion  the  order  of 
February  15, 1912,  did  not  purport  to  grant,  in  whole 
or  in  part,  any  of  the  applications  of  the  carriers,  but 
was  merely  a  blanket  order  attempting  to  legalize  all 
rates  violative  of  the  constitutional  prohibition  until 
the  Commission  had  passed  upon  the  applications  of 
the  carriers. 
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Counsel  for  plaintiff  in  error  also  cite  an  opinion  of 
the  Commission  rendered  on  June  19, 1916,  in  Matter 
of  the  Application  of  Southern  Pacific  Company,  etc., 
for  relief  (Case  No.  214),  in  which  opinion  it  is  stated 
that  the  order  of  February  15, 1912,  was  preceded  by 
a  "number  of  hearings."  Referring  to  the  order  of 
February  15,  1912,  the  Commission  says  that  it 
"authorized  the  carriers  to  continue  in  effect  rates  in 
violation  of  the  Constitution  until  such  time  as  the 
Commission  reached  a  final  conclusion  in  each  indi- 
vidual case." 

Parenthetically  it  may  be  noted  that  the  Commis- 
sion is  evidently  in  error  when  it  says  that  a  number 
of  hearings  were  held  prior  to  February  15,  1912. 
The  record  in  this  case  shows  that  only  one  hearing, 
that  of  January  2,  1912,  was  held.  No  evidence  of 
any  kind  was  introduced  at  this  hearing,  and  it 
adjourned  without  day.  A  certified  copy  of  the  min- 
utes of  the  meeting  held  in  Case  No.  214  on  January  2, 
1912,  was  introduced  in  evidence  (Record  pg.  423), 
with  reference  to  this  hearing  counsel  for  plaintiff  in 
error  made  the  following  admission : 

"There  was  a  discussion  held,  but  no  evidence 
introduced,  nothing  further  done;  it  was  post- 
poned without  day."    (Record,  pg.  423.) 

After  referring  to  the  opinion  of  the  Commission 
rendered  on  the  19th  of  last  June,  counsel  refer  to  the 
order  made  in  pursuance  of  that  opinion  granting 
certain  of  the  applications  of  the  Southern  Pacific 
Company  for  relief  from  the  prohibition  of  the  Con- 
stitution. This  order  may  be  a  valid  defense  in  an 
action  to  recover  for  overcharges  on  shipments  mov- 
ing subsequent  to  June  19,  1916,  but  we  are  not  con- 
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cerned  with  it  in  this  case.  It  is  instructive,  however, 
as  showing  just  which  kind  of  an  order  the  Commis- 
sion makes  when  it  grants  an  application  for  relief. 

The  order  reads : 

''It  is  Hereby  Ordered  that  the  Southern 
Pacific  Company  and  its  connections  be  and  they 
are  hereby  authorized  to  continue  commodity 
notes  as  set  forth  in  the  applications  and  exhibits 
referred  to  in  said  opinion  and  maintain  higher 
rates  at  intermediate  points." 

Probably  many  of  the  applications  of  the  plaintiff 
in  error  were  granted  by  orders  of  the  Commission 
made  subsequent  to  January  16, 1912  (the  date  of  the 
order  offered  in  evidence  in  this  case),  and  prior  even 
to  June  19, 1916,  but  these  orders  could  have  no  bear- 
ing on  this  case. 

In  concluding  its  argument  that  after  October  10, 
1911,  the  Commission  granted  the  plaintiff  in  error 
permission  to  make  the  charges  complained  of  in  this 
action,  plaintiff  in  error,  at  page  17  of  its  Petition  for 
Rehearing,  states : 

"The  trial  court  overruled  plaintiff's  demur- 
rer to  defendant's  special  defense  Number  Seven, 
pleaded  in  the  answer,  and  recognized  that  if  the 
allegations  w^re  supported  by  eveidence  that  the 
defendant  was  entitled  to  judgment.  The  record 
disclosed  conclusively  that  the  Commission,  after 
investigation,  and  after  petitions  had  been  filed 
by  defendant,  authorized  defendant  to  charge 
more  for  the  shorter  distance  to  the  intermediate 
points  between  San  Francisco  and  Los  Angeles 
than  for  the  longer  distance  in  the  same  direc- 
tion, and  as  this  evidence  was  not  controverted, 
defendant  was  entitled  to  a  judgment." 
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In  reply  to  the  foregoing  we  can  do  no  better  than 
to  refer  the  Court  to  the  part  of  its  opinion  last 
quoted,  supra.  No  attempt  is  made  in  the  Petition  for 
Rehearing  to  show  that  the  statement  of  the  law  there 
made  is  in  any  respect  erroneous. 

We  cannot  believe  that  counsel  for  plaintiff  in 
error  were  or  are  in  earnest  in  contending  that  the 
opinions  of  the  Commission  are  in  any  sense  bixzding 
on  the  courts.  At  page  18  of  the  Petition  for  Rehear- 
ing the  following  statement  is  made : 

^'The  Commission  has  repeatedly  and  consist- 
ently held  in  the  decisions  to  which  we  have 
referred  that  applications  sufficient  in  form  and 
substance  were  filed,  and  that,  after  investiga- 
tion, it  authorized  the  deviation  from  the  long 
and  short  haul  provisions  of  the  Constitution, 
and  that  being  a  finding  of  fact,  is  not  open  to 
review  in  this  action." 

Whether  or  not  the  Commission  ''authorized  the 
deviations"  is  to  be  determined  by  the  courts  from  the 
orders  the  Commission  made  in  the  premises,  and  not 
by  the  opinion  of  the  Commission  as  to  the  legal 
effect  of  its  orders.  A  ''decision''  of  the  Commission 
as  to  the  legal  effect  of  one  of  its  prior  orders  is  not  a 
''finding  of  fact"  which  is  made  final  hy  section  67  of 
the  Public  Utilities  Act,  which  provides  that  "The 
findings  and  conclusions  of  the  Commission  on  ques- 
tions of  fact  shall  he  final  and  not  subject  to  review.'* 

With  reference  to  the  causes  of  action  which  ac- 
crued prior  to  October  10,  1911,  the  date  the  Consti- 
tution was  amended,  plaintiff  in  error  states : 

"The  Railroad  Commission  of  the  State  of 
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California  lias  rendered  decisions  which  are  final 
and  from  which  no  appeal  can  be  prosecuted, 
deciding  that  there  can  be  no  recovery  under  the 
provisions  of  Section  21  of  Article  XII  of  the 
Constitution  of  1879,  on  shipments  moving  under 
rates  which  had  been  'established  and  published' 
by  the  Commission  under  the  provisions  of  Sec- 
tion 22  of  the  same  article  and  the  record  in  the 
case  dft-  bar  shows  that  the  Coimnission  has  ap- 
proved the  tariffs  relating  to  the  traffic  involved 
in  this  controversy. ' ' 

In  its  opinion  herein  this  Court  said : 

^^As  to  the  first  group  of  claims,  that  is,  those 
on  charges  collected  prior  to  October  10,  1911, 
it  was  claimed  by  the  plaintiff,  and  held  by  the 
Court  below,  that  the  Commission  was  powerless 
to  charge  rates  in  contravention  of  the  prohibi- 
tion of  the  Constitution,  and  that  if  the  Commis- 
sion assumed  to  fix  such  rates,  the  act  was  void, 
and  cast  no  obligation  upon  the  carrier  to  obey 
its  order,  and  afforded  no  protection  for  its  act. ' ' 

This  Court  held  that  the  District  Court  committed 
no  error. 

No  attempt  is  made  in  the  petition  for  rehearing  to 
show  that  the  holding  of  the  District  Court  is  errone- 
ous or  that  the  decision  of  this  Court  is  erroneous.  But 
it  is  contended  that  in  construing  the  Constitution 
this  Court  was  bound  to  adopt  the  construction  which 
counsel  say  the  Commission  has  placed  upon  it  in  its 
opinion  rendered  in  the  case  of  Scott,  "Magner  &  Mil- 
ler V.  Western  Pacific  By.  Co.,  2  C.  R.  C.  626.  Coun- 
sel say:  ''These  decisions  of  the  Commission,  as  we 
have  heretofore  shown,  are  final  and  not  subject  to 
review ;  they  are  the  decisions  of  a  '  court  of  last  re- 
sort' construing  the  State  law. 
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In  the  first  place  the  expression  of  opinion  in  Scott, 
Magner  &  Miller  v.  Western  Pacific  Railway,  2  C.  R. 
C.  626  (decided  April  15,  1913),  to  the  effect  that  the 
Commission  had  power  to  establish  rates  which  vio- 
lated the  long  and  short  haul  prohibition  of  the  Con- 
stitution as  it  existed  prior  to  its  amendment  on  Oc- 
tober 10, 1911,  was  merely  a  dictum.  It  was  held  that 
the  rates  complained  of  by  the  complainant  in  that 
case  did  not  violate  the  terms  of  the  long  and  short 
haul  clause  of  the  Constitution,  as  it  existed,  prior  to 
the  amendment,  and  it  was  further  held  that  the  rates 
complained  of  had  never  been  ^'established"  by  the 
Commission.  This  matter  is  fully  discussed  at  pages 
133  to  138  of  the  first  brief  filed  by  defendant  in  error. 

In  the  case  of  Scott,  Magner  &  Miller  v.  S.  P.  Co., 
3  C.  R.  C.  339  (decided  August  2, 1913),  the  statement 
of  the  Conmiission  that  prior  to  October  10,  1911,  it 
could  lawfully  establish  rates  which  violated  the  long 
and  short  haul  prohibition  of  the  Constitution  was 
also  a  dictum.  The  matter  was  not  involved  in  that 
case,  as  the  Commission  conceded  that  the  rates 
charged  did  not  violate  the  terms  of  the  Constitu- 
tional prohibition.  Like  the  shipments  involved  in 
the  first  Scott,  Magner  d  Miler  case,  the  shipments  in 
the  second  case  moved  from  points  west  of  Tracy  to 
San  Francisco  and  Oakland.  The  lower  charge  upon 
which  the  complainant  based  its  claim  to  reparation 
was  the  charge  from  Tracy  to  San  Francisco  and 
Oakland.  In  holding  that  the  long  and  short  clause 
of  the  Constitution  was  not  violated,  the  Commission, 
after  quoting  the  Constitutional  provision,  said : 

''It  will  be  noted  that  this  provision  includes 
only  such  cases  as  involve  a  lower  rate  'to  a  more 
distant  station,  port  or  landing.'    It  is  not  suffi- 
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cient  that  the  case  involves  a  lower  rate  'from  a 
more  distant  station,  port  or  landing.'  Com- 
plainants rely  in  this  proceeding  on  the  fact  that 
the  rate  from  points  intermediate  between  Tracy 
and  San  Francisco  is  less  than  the  rate  from 
Tracy  to  San  Francisco,  i.  e.,  less  than  the  rate 
'from  a  more  distant  station,  port  or  landing.'  " 
The  Commission  further  said : 

''If  the  rates  collected  by  the  defendant  com- 
pany upon  the  shipments  involved  in  this  pro- 
ceeding moving  hettveen  June  2,  1911,  and  Octo- 
ber 10,  1911,  are  in  violation  of  any  of  the  provi- 
sions of  the  Constitution  or  statutes  of  this  State, 
the  complainants  are  entitled  to  reparation." 

In  the  case  of  Penoyar  v.  S.  P.  Co.,  3  C.  R.  C.  576 
(decided  Sept.  19, 1913)  the  Commission  merely  held 
that  a  shipper  who,  prior  to  October  10,  1911,  paid 
the  rates  established  by  the  Commission  was  not  enti- 
tled to  show  that  such  rates  were  discriminatory. 
The  case  did  not  involve  the  long  and  short  haul 
clause  of  the  Constitution. 

Counsel  refer  to  the  order  made  by  the  Conmiis- 
sion  on  March  28, 1912,  which  was  offered  in  evidence 
at  the  trial  (Tr.  pg.  428).  This  order  is  referred  to 
under  the  title  "Causes  of  Action  arising  prior  to 
October  10, 1911. ' '  In  this  order  the  Commission  pre- 
scribed the  actual  rates  to  be  charged  to  the  various 
points. 

This  order  was  objected  to  upon  the  ground  that  it 
was  not  effective  until  all  the  shipments  described 
in  the  complaint  had  moved  (Tr.  pg.  427).  When 
this  objection  was  made  counsel  for  plaintiff  in  error 
said : 
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'* Inasmuch  as  counsel  objects  upon  the  ground 
that  it  did  not  become  finally  effective  until  May 
27, 1912,  and  the  objection  is  well  taken  and  that 
is  correct,  I  will  stipulate  to  that,  for  the  purpose 
of  saving  putting  in  or  offering  the  extension 
order."    (Tr.  pg.  427.) 
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2.  REPLY  TO  CONTENTION  THAT  THE  COM- 
MISSION IS  THE  "COURT  OF  LAST  RESORT"  OF 
CALIFORNIA  AND  THAT  ITS  OPINIONS  ARE 
BINDING  UPON  THE  FEDERAL  COURTS. 

Much  of  what  is  said  under  the  preceding  head  is 
also  in  answer  to  this  contention. 

In  the  last  subdivision  of  the  petition  for  a  rehear- 
ing the  contention  is  made  that  the  decisions  of  the 
Railroad  Commission  are  the  decisions  of  a  ''court 
of  last  resort"  and  are  "binding  upon  the  Federal 
Courts." 

Counsel  say  that  in  the  Telephone  case  the  Supreme 
Court  held  that  the  Commission  was  a  ''court."  All 
that  the  Supreme  Court  held  in  that  case  was  that  the 
Commission  was  a  body  exercising  judicial  functions. 
In  one  part  of  its  opinion  the  Court  said  that  in  the 
Railroad  Commission  the  Constitution  had  created 
' '  both  a  court  and  an  administrative  tribunal. ' '  This 
statement  has  the  same  meaning  as  the  statement  that 
the  Constitution  created  an  administrative  tribunal 
and  a  tribunal  empowered  to  exercise  certain  judicial 
functions.  That  the  Commission  is  not  a  court  in  the 
ordinary  meaning  of  the  term  was  plainly  recognized 
by  the  Supreme  Court.  At  page  657  the  court  refers 
to  the  clearly  expressed  attempt  of  the  Legislature 
in  the  Public  Utilities  Act  "to  deprive  all  the  courts 
of  the  State  of  the  power  to  say  whether  a  specific 
order  of  the  Conmiission  is  reasonable  or  discrimina- 
tory."   At  page  687  the  Court  said: 

"In  the  case  of  public  utilities  the  power  of 
eminent  domain  shall  be  exercised  and  damages 
assessed  by  the  railroad  commission,  while  the 
owners  of  all  other  kinds  of  property  shall  have 
the  assessment  made  in  court  by  a  jury." 
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But,  as  we  have  seen,  all  that  the  Supreme  Court 
held  in  the  Telephone  case  is  that  under  Section  67  of 
the  Public  Utilities  Act  the  findings  of  fact  made  by 
the  Commission  are  not  subject  to  review  in  the 
courts. 

In  support  of  this  contention  counsel  cite  the  case 
of  'Missouri,  Kansas  &  Pacific  By.  Co.  v.  Elliott,  184 
U.  S.  530,  In  that  case  the  Supreme  Court  merely 
held  that  where  the  decision  of  a  court  of  the  state  is 
made  final  by  statute,  a  writ  of  error  will  lie  direct 
to  the  Supreme  Court  of  the  United  States  from  the 
court  in  which  the  decision  is  final.  This  has  been 
held  time  and  time  again  by  the  Supreme  Court. 
Many  of  the  decisions  of  that  court  were  rendered  on 
writs  of  error  to  county  courts  whose  decisions  on 
appeal  from  courts  of  justices  of  the  peace  were  made 
final  by  statute.  But  the  Supreme  Court  in  such  a 
case  is  not  bound  by  the  construction  of  the  state  law 
adopted  by  the  county  court.  For  the  proper  con- 
struction of  that  law  the  Supreme  Court  looks  to  the 
decisions  of  the  court  of  last  resort  of  the  state. 

The  rule  that  in  construing  state  statutes  the  Fed- 
eral Courts  will  follow  the  decisions  of  the  court  of 
last  resort  of  a  state  is  stated  in  the  following  terms 
in  the  case  of  Northern  Pacific  By.  Go.  v.  Meese,  239 
U.  S.  614,  619: 

''It  is  settled  doctrine  that  Federal  Courts 
must  accept  the  construction  of  a  State  statute 
deliberately  adopted  by  its  highest  court.'' 

This  has  been  the  rule  adopted  by  the  Supreme 
Court  from  the  earliest  times.  In  Nesmith  v.  Shel- 
don, 7  How.  812,  the  Supreme  Court  said: 


23 

**It  is  the  established  doctrine  that  this  Court 
will  adopt  and  follow  the  decisions  of  the  State 
Courts  in  the  construction  of  their  own  Consti- 
tution and  statutes,  when  that  construction  has 
been  settled  by  the  decisions  of  its  highest  tri- 
bunal/^ 

In  Ankeny  v.  Hannon,  147  U.  S.  118,  126,  cited  by 
plaintiff  in  error,  the  Supreme  Court  said : 

''That  case,  it  is  true,  was  decided  by  the  Su- 
preme Court  Commission  of  Ohio  and  not  by  the 
Supreme  Court  of  the  State,  but  that  Commis- 
sion was  appointed  by  the  Governor  of  the  State, 
under  an  amendment  of  the  Constitution  adopted 
to  dispose  of  such  part  of  the  business  on  the 
docket  of  the  Supreme  Court  as  should  by 
arrangement  between  the  Commission  and  the 
Court  be  transferred  to  the  Commission.  The 
amendment  declares  that  the  Commission  shall 
have  like  power  and  jurisdiction  in  respect  to 
such  business  as  may  be  vested  in  the  court.  A 
decision  of  the  Commission  upon  a  question  prop- 
erly presented  to  it  in  a  judicial  proceeding  is, 
therefore,  entitled  to  the  like  consideration  and 
weight  as  a  decision  upon  the  same  question  by 
the  court  itself,  and  is  equally  authoritative." 

In  quoting  from  this  case,  plaintiff  in  error  quoted 
only  the  last  sentence  of  the  foregoing  excerpt. 

Counsel  say  that  the  case  of  L.  &  N.  R.  Co.  v.  Ken- 
tucky, 183  U.  S.  503,  507-8,  is  "directly  in  point"  in 
support  of  the  contention  that  the  opinion  of  the 
Commission  construing  the  constitution  is  the  deci- 
sion of  the  ' '  court  of  last  resort ' '  of  the  State,  and  is 
binding  upon  the  Federal  Courts.  In  the  case  cited 
the  Supreme  Court  of  the  United  States,  in  constru- 
ing the  constitution  of  Kentucky,  followed  the  de- 
cision of  the  Court  of  Appeals  of  Kentucky. 


24 

In  contending  that  the  opinion  of  the  Commission 
is  the  decision  of  a  ' '  court  of  last  resort ' '  and  binding 
as  such  upon  the  Federal  Courts,  counsel  at  page  44 
of  the  petition  for  rehearing  state : 

"There  are  now  pending  in  the  State  Courts 
many  suits  involving  claims  of  a  character  sim- 
ilar to  that  involved  in  the  case  at  bar,  in  which 
suits  the  State  Courts  are  bound  under  the  deci- 
sions of  the  Supreme  Court  of  the  State  of  Cali- 
fornia to  regard  the  decisions  of  the  Railroad 
Commission  of  the  State  as  final  and  control- 
ling. ' ' 

As  a  matter  of  fact  in  one  of  the  actions  referred  to, 
viz.,  California  Adjustment  Company  v.  A,  T.  &  S.  F. 
Ry.  Co.,  the  Superior  Court  of  Kings  County  ren- 
dered judgment  in  favor  of  the  plaintiff,  represent- 
ing the  shippers.  The  defendant  appealed  to  the 
Supreme  Court,  and  its  ap]3eal  is  now  pending.  The 
appellant  has  filed  its  brief  on  this  appeal.  One  of 
the  gentlemen  who  appeared  as  counsel  in  the  case  at 
bar  is  the  writer  of  the  appellant's  brief  in  the  case 
pending  in  the  Supreme  Court.  In  his  brief  there  is 
no  contention  or  suggestion  that  the  Supreme  Court 
in  construing  the  Constitution  is  bound  by  the  dicta 
of  the  Commission  in  the  two  Scott,  Magner  &  Miller 
cases. 
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3.  REPLY  TO  CONTENTION  THAT  THE 
COURTS  SHOULD  ADOPT  THE  CONSTRUCTION 
SAID  TO  HAVE  BEEN  PLACED  BY  THE  COMMIS- 
SION UPON  THE  PROVISIONS  OF  THE  CONSTI- 
TUTION AS  THEY  EXISTED  PRIOR  TO  OCTOBER 
10,  1911,  IN  SUPPORT  OF  WHICH  CONTENTION 
PLAINTIFF  IN  ERROR  CITES  AUTHORITIES 
HOLDING  THAT  WHERE  A  STATUTORY  PRO- 
VISION IS  AMBIGUOUS,  AND  THE  BODY  CHARG- 
ED WITH  ITS  ADMINISTRATION  HAS  CONSTRU- 
ED SUCH  AMBIGUOUS  PROVISION,  AND  ITS 
CONSTRUCTION  HAS  BEEN  ACQUIESCED  IN  FOR 
A  LONG  PERIOD  OF  TIME,  SUCH  CONSTRUC- 
TION SHOULD  BE  ADOPTED  BY  THE  COURTS. 

Plaintiff  in  error  makes  no  contention  that  the  pro- 
visions of  the  Constitution,  as  it  existed  prior  to 
October  10, 1911,  were  ambiguous,  nor  is  it  contended 
that  there  was  any  acquiescence  in  the  alleged  deci- 
sion of  the  Commission.  The  contention  is  merely 
that  the  courts  should  adopt  the  Commission's  view 
of  the  law  as  expressed  in  the  dicta  in  the  two  Scott, 
Magner  &  Millet'  cases,  and  in  support  of  this  conten- 
tion authorities  are  cited  to  the  effect  that  where  a 
statutory  provision  is  ambiguous  and  the  body 
charged  with  the  administration  of  the  statute  has 
construed  such  ambiguous  provision,  and  such  con- 
struction has  been  acquiesced  in  for  a  long  period  of 
time,  such  construction  should  be  adopted  by  the 
courts. 

At  page  39  of  the  petition  for  a  rehearing  counsel 
cite  a  number  of  cases  decided  by  the  Supreme  Court 
of  the  United  States  and  state  ''that  this  court  in 
rendering  its  decision  should  under  these  authorities 
have  followed  the  construction  placed  upon  the  Con- 
stitution and  the  statutory  law  of  the  State  by  the 
Railroad  Commission  of  California." 
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At  the  risk  of  unduly  prolonging  this  answer,  we 
will  examine  each  of  these  cases. 

The  first  case  cited  is  Netv  Haven  R.  B.  Co.  v.  Inter- 
state Commerce  Commission,  200  U.  S.  361,  401.  That 
case  was  commenced  by  the  Interstate  Commerce 
Commission  against  the  New  Haven  Railroad  Com- 
pany and  the  Chesapeake  and  Ohio  R.  R.  Co.  to 
enjoin  the  Chesapeake  &  Ohio  from  giving  rebates. 
The  rebates  were  given  by  a  subterfuge,  the  carrier 
purchasing  coal  at  the  fields  and  selling  it  to  the  New 
Haven  Railway  Company  at  New  Haven,  at  a  price 
which  did  not  pay  the  cost  of  purchase,  the  cost  of 
delivery  and  the  published  freight  rate.  The  coal 
was  sold  in  New  Haven  by  the  carrier  for  $2.75  per 
ton.  The  cost  of  the  coal  at  the  field  plus  the  cost  of 
water  transportation  from  Newport  News  to  New 
Haven  was  $2.47,  leaving  the  Chesapeake  &  Ohio 
Company  but  28  cents  per  ton  for  carrying  the  coal 
from  the  fields  to  Newport  News.  The  published  rate 
was  $1.45.  Prior  to  the  bringing  of  this  action  for 
an  injunction,  the  Interstate  Commerce  Commission 
had  repeatedly  held  that  the  practice  complained  of 
was  contrary  to  the  provisions  of  the  Act  to  Regulate 
Commerce,  prohibiting  discrimination  and  the  giving 
of  rebates.  The  defendants  contended  that  this  con- 
struction of  the  Act  should  not  be  adopted  by  the 
courts.  The  Supreme  Court  adhered  to  the  Commis- 
sion's view  of  the  statute.  The  decision  was  placed 
especially  upon  the  ground  that  after  these  decisions 
of  the  Commission,  Congress  had  frequently  amended 
the  Act  without  changing  it  in  this  particular. 

The  next  case  cited  is  U.  S.  y.  Cerecedo  Hermanos 
Y.  Co.,  209  U.  S.  337,  339.    Tliis  case  involved  the  con- 
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struction  of  a  clause  of  the  tariff  act.  The  question 
at  issue  was  as  to  the  amount  of  duty  which  should  be 
assessed  on  thirty  cases  of  red  wine  imported  from 
France.  The  Supreme  Court  said  that  the  construc- 
tion of  the  clause  contended  for  by  the  Government 
was  right  and  needed  no  comment  to  make  it  clear. 
It  also  appeared  that  the  Treasury  Department  in  its 
published  rulings  had  repeatedly  followed  the  con- 
struction contended  for  by  the  Government.  Refer- 
ring to  the  rulings  of  the  department,  the  Supreme 
Court  said  that  ''where  the  meaning  of  a  statute  is 
doubtful,  great  weight  should  be  given  to  the  con- 
struction placed  upon  it  by  the  department  charged 
with  its  execution."  The  court  also  said  that  as  the 
clause  of  the  Act  had  been  re-enacted  by  Congress 
without  change  after  the  rulings  by  the  Treasury 
Department  such  re-enactment  was  an  adoption  by 
Congress  of  such  construction. 

The  next  case  cited  is  Robertson  v.  Doivning,  127 
U.  S.  607.  Tliis  case  was  an  action  to  recover  duties 
alleged  to  have  been  illegally  assessed.  The  plaintiff 
imported  from  Mulheim,  Germany,  a  quantity  of  steel 
rods.  They  were  shipped  from  Antwerp  in  Belgium. 
The  appraisers  added  to  the  invoice  value  the  cost  of 
transportation  from  Mulheim  to  Antwerp.  The 
question  in  the  case  was  whether,  under  the  statute, 
charges  on  the  transportation  of  goods  imported  from 
one  country  which  on  their  passage  may  pass  through 
another  countr}^,  should  be  added  to  the  invoice  value 
of  the  articles  to  make  their  dutiable  value  under  Sec- 
tion 2907  of  the  tariff  act  of  1874.  The  plaintiff 
proved  that  the  Treasury  Department  for  a  long 
period  of  years  had  construed  the  section  of  the  stat- 
ute to  mean  that  such  charges  should  not  be  added 
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where  the  point  of  shipment  was  in  another  country. 
The  Supreme  Court  said : 

''This  construction  of  the  Department  has 
been  followed  by  many  years  without  any  at- 
tempt of  Congress. to  change  it.  *  *  *  The 
regulation  of  a  department  of  the  government  is 
not,  of  course,  to  control  the  construction  of  an 
Act  of  Congress  when  its  meaning  is  plain.  But 
when  there  has  been  a  long  acquiescence  in  a 
regulation,  and  by  it  the  rights  of  parties  for 
many  years  have  been  determined  and  adjusted, 
it  is  not  to  be  disregarded  without  the  most 
cogent  and  persuasive  reasons. ' ' 

The  next  case  cited  is  U.  S.  v.  Healey,  160  U.  S.  136. 
This  case  involved  the  construction  of  a  section  of  the 
Act  of  1877,  providing  for  the  sale  of  desert  lands. 
Tliis  particular  section  of  the  act  had  been  construed 
many  times  by  the  Department  of  the  Interior.  The 
syllabus  of  the  case  is  as  follows : 

''When  the  practice  of  a  department  in  inter- 
preting a  statute  is  uniform,  and  the  meaning  of 
the  statute,  upon  examination  is  found  to  be 
doubtful,  or  obscure,  this  Court  will  accept  the 
interpretation  of  the  department  as  the  true  one ; 
but  when  the  department  practice  has  not  been 
uniform,  the  Court  must  determine  for  itself 
what  is  the  true  interpretation. ' ' 

The  next  case  cited  is  Komada  d  Co.  v.  U.  S.,  215 
U.  S.  392, 396.    The  syllabus  of  this  case  is  as  follows : 

"The  construction  given  by  the  Department 
charged  with  executing  a  tariff  act  is  entitled  to 
great  weight ;  and  where  for  a  number  of  years  a 
manufactured  article  has  been  classified  under 
the  similitude  section  this  court  will  lean  in  the 
same  direction;  and  so  held  that  the  Japanese 
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beverage,  sake,  is  properly  dutiable  under  Sec- 
tion 297  of  the  tariff  act  of  July  24, 1897,  c.  11,  30 
Stat.  151,  205,  as  similar  to  still  wine  and  not  as 
similar  to  beer. 

"After  a  departmental  classification  of  an 
article  under  the  similitude  section  of  a  tariff 
law,  the  re-enactment  by  Congress  of  a  tariff  law 
without  specially  classifying  that  article  may  be 
regarded  as  a  qualified  approval  by  Congress  of 
such  classification. ' ' 

The  next  case  cited  is  La  Roque  v.  TJ.  S.,  239  U.  S. 
62.  This  case  involved  the  allotment  of  lands  to 
Indians  under  the  Nelson  Act  of  1889.  An  Indian, 
Vincent  La  Roque,  died  mthout  having  selected  an 
allotment.  His  father,  Henry  La  Roque,  claimed 
that  he  was  entitled  to  the  allotment  on  the  ground 
that  he  was  the  sole  heir.  The  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit  (170  Fed.  302)  had 
held  in  another  case  that  "until  the  allotment  was 
made,  the  right  was  personal — a  mere  float,  giving 
him  no  right  to  any  specific  property.  This  right 
from  its  nature  would  not  descend  to  his  heirs. ' '  The 
Department  of  the  Interior  had  uniformly  construed 
the  act  as  giving  the  right  only  to  living  Indians.  The 
Supreme  Court  held  the  ' '  construction  given  the  Act 
in  the  course  of  its  actual  execution  is  entitled  to  great 
weight. ' ' 

The  next  case  cited  is  U.  S.  v.  Hammers,  221  U.  S. 
220.  In  that  case  the  question  under  consideration 
was  whether  a  desert  land  entry  is  assignable.  The 
syllabus  is  as  follows: 

' '  Where  a  statute  is  so  ambiguous  as  to  render 
its  construction  doubtful  the  uniform  practice 
of  the  officers  of  the  department  whose  duty  has 
been  to  construe  and  administer  the  statute  since 
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its  enactment  and  under  whose  constructions 
rights  have  been  acquired  is  determinatively 
persuasive  on  the  courts. 

*' There  is  confusion  between  the  original  des- 
ert land  act  of  1877  and  the  act  as  amended  in 
1891  as  to  whether  entries  can  be  assigned,  and 
the  court  turns  for  help  to  the  practice  of  the 
Land  Department  in  construing  the  act,  and 
that  has  uniformly  been  since  1891  that  entries 
were  assignable." 

The  next  case  cited  is  State  of  Louisiana  v.  Gar- 
-field,  211  U.  S.  70.  In  this  case  one  of  the  questions 
involved  was  whether  title  to  swamp  lands  granted  by 
Congress  to  a  state  passed  to  the  state  upon  the  ap- 
proval by  the  Secretary  of  the  Interior,  or  when  the 
patent  issued.  The  Supreme  Court  said  that  the  con- 
tinuous construction  of  the  Department  had  been  to 
the  effect  that  title  passed  upon  approval  and  that  a 
great  number  of  titles  to  a  very  large  amount  of  land 
would  be  disturbed  if  the  court  held  to  the  contrar}^ 

From  the  cases  cited  by  plaintiff  in  error  it  is  ap- 
parent that  the  decisions  of  an  administrative  body 
will  be  adopted  by  the  courts  when  all  of  the  follow- 
ing conditions  co-exist: 

1.  Where  the  statute  is  so  ambiguous  as  to  ren- 

der its  construction  doubtful. 

2.  Where  in  the  face  of  the  decisions  of  the 

administrative  bod}^  the  legislature  has 
amended  the  statute  without  changing  the 
terms  of  the  ambiguous  pro^dsion  con- 
strued by  the  administrative  bod}^ 

3.  Where  there  has  been  long  acquiescence  in  a 

ruling  of  the  administrative  body  and  by 
it  the  rights  of  parties  for  many  years  have 
been  determined  and  adjusted. 


31 

4.  Where  the  decision  of  the  administrative 
body  has  been  acquiesced  in  by  all  the  de- 
partments of  the  government  for  a  long 
period. 

Now  let  us  see  whether  any  of  these  conditions 
exist  here.  The  long  and  short  haul  clause  of  the  Con- 
stitution, as  it  existed  prior  to  the  amendment  of 
October  10,  1911,  tvas  not  ambiguous.  In  plain  and 
unequivocal  terms  it  conferred  upon  the  shippers  of 
freight  the  right  to  have  their  goods  transported  at 
charges  not  exceeding  the  charges  to  more  distant 
points.  Section  22  of  Article  I  of  the  Constitution 
provides  that ' '  The  provisions  of  this  constitution  are 
mandatory  and  prohibitory,  unless  by  express  words 
they  are  declared  to  be  otherwise."  In  Matter  of 
Maguire,  57  Cal.  604,  the  Supreme  Court  of  Califor- 
nia, with  reference  to  this  provision,  said : 

' '  The  Constitution  furnishes  a  rule  for  its  own 
construction.  That  rule  is  that  its  provisions  are 
mandatory  and  prohibitory,  unless  by  express 
words  they  are  declared  to  be  otherwise  (Article 
1,  Section  22).  We  find  no  such  express  words 
in  the  Constitution.  This  rule  is  an  admonition 
placed  in  this,  the  highest  of  laivs  in  this  State, 
that  its  requirements  are  not  meaningless,  but 
til  at  tvhat  is  said  is  meant,  in  brief,  'we  mean 
tvhat  we  say/  Such  is  the  declaration  and  com- 
mand of  the  highest  sovereignty  among  us,  the 
people  of  the  State,  in  regard  to  the  subject 
under  consideration." 

And  in  McDonald  v.  Patterson,  54  Cal.  247,  the 
Supreme  Court  said : 

''In  the  construction  of  this  Constitution,  the 
rules  expressed  in  Section  22,  Article  I,  must 
always  be  regarded.    That  section  declares  that 
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Hhe  provisions  of  this  Constitution  are  manda- 
tory and  prohibitory,  unless  by  express  words 
they  are  declared  to  be  otherwise. ' 

''Now,  in  the  light  of  this  rule,  laid  down  in 
words  so  clear  and  terms  imperative,  we  will  ex- 
amine the  sections  above  referred  to. 

''The  language  of  Section  19,  of  Article  II,  is 
both  mandatory  and  prohibitory  in  its  character. 
It  is  clear  and  unambiguous.  It  is  difficult  to  see 
that  it  could  have  been  made  stronger  in  its  words 
of  command  and  prohibition.  What  tvords  more 
vigorous  or  more  appropriate  to  their  manifest 
purpose  could  have  been  found  in  the  whole  com- 
pass of  the  English  tongue  we  are  at  a  loss  to  de- 
termine." 

Never  while  the  long  and  short  haul  clause  of  the 
Constitution,  as  it  stood  prior  to  October  10, 1911,  was 
in  existence,  did  the  Railroad  Commission  ever  even 
intimate  that  it  had  power  to  establish  rates  in  con- 
travention thereof.  The  Scott,  Magner  &  Miller  cases 
were  decided,  one  in  April  and  the  other  in  August, 
1913.  Before  these  decisions  were  rendered  by  the 
Commission  the  constitutional  provision,  as  it  existed 
prior  to  October  10,  1911,  had  been  abrogated.  The 
Commission  in  these  two  cases  was  not  attempting  to 
construe  an  existing  law,  but  one  which  had  been 
repealed. 

Nor  do  counsel  for  plaintiff  in  error  contend  that 
there  was  any  ruling  of  the  Commission  that  has  been 
acquiesced  in  by  the  courts  and  the  people.  At  page 
41  of  the  Petition  for  Rehearing,  the  following  state- 
ment is  made : 

''Never  since  the  adoption  of  the  Constitution 
in  1879  until  the  cases  recently  decided  by  the 
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California  Railroad  Commission  have  the  ques- 
tions involved  in  this  suit  been  raised. ' ' 

As  there  was  no  ambiguous  provision  to  be  con- 
strued by  the  administrative  body,  and  as  the  admin- 
istrative body  had  never  construed  any  provision 
ambiguous,  or  otherwise,  while  it  was  an  existing  law, 
it  follows  that  never  in  the  face  of  any  decision  of 
the  administrative  body  did  the  people  amend  the 
Constitution  without  changing  the  terms  of  the  ambig- 
uous provisions.  In  fact,  the  provisions  of  the  Con- 
stitution in  relation  to  common  carriers  were  never 
amended  prior  to  October  10, 1911. 

There  never  was  long  or  any  "acquiescence  in  the 
rulings  of  the  administrative  body.  The  case  at  bar 
and  all  the  other  actions  pending  in  the  state  courts 
brought  to  recover  charges  exacted  in  violation  of  the 
long  and  short  haul  clause  of  the  Constitution,  as  it 
existed  prior  to  October  10,  1911,  were  pending  in 
the  courts  long  before  the  Commission  uttered  the 
dicta  in  the  first  Scott,  Magner  d'  Miller  case.  That 
case  was  decided  by  the  Commission  on  April  15, 1913. 
This  action  was  begun  on  January  14, 1913.  Some  of  the 
actions  pending  in  the  state  courts  were  commenced 
over  a  year  before  the  decision  of  the  Commission  in 
the  first  Scott,  Magner  c&  Miller  case.  The  action 
under  consideration  by  the  District  Court  of  Appeal 
in  Southern  Pacific  Compayiy  v.  Superior  Court  (20 
Cal.  App.  Dec.  674,  27  Cal.  App.  Rep.  240),  and  by 
the  Supreme  Court  in  Southern  Pacific  Company  v. 
Superior  Court  (50  Cal.  Dec.  36,  150  Pac.  404),  was 
commenced  on  July  12, 1912.  (27  Cal.  App.,  pg.  240.) 

Nor  was  the  complainant  in  the  Scott,  Magner  & 
Miller  cases  ''acquiescing"  in  any  ruling  of  the  Com- 
mission.   In  1912,  they  were  insisting  on  their  consti- 
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tutional  rights.  As  we  have  already  seen,  however, 
they  were  never  deprived  of  any  rights  under  the 
Constitution,  as  it  existed  prior  to  October  10,  1911, 
the  charges  which  they  paid  not  having  been  in  viola- 
tion of  the  Constitution  as  it  existed  before  that  date. 
The  fact  is  that  no  controversy  was  ever  before  the 
Commission  involving  a  violation  of  the  long  a/nd 
short  haul  clause  of  the  Constitution  as  it  existed 
prior  to  October  10,  1911.  Nor  would  it  have  made 
one  iota  of  difference  if  the  Scott,  Magner  &  Miller 
cases  had  involved  charges  in  violation  of  the  Consti- 
tution as  it  existed  prior  to  October  10,  1911.  The 
situation  there  would  have  been  that  some  dissatis- 
fied shippers  attempted  to  enforce  his  remedy  before 
the  Commission,  and  because  of  an  erroneous  view 
of  the  law  by  the  Commission  they  were  denied  relief, 
whereas  other  aggrieved  shippers  at  the  same  time 
sought  relief  in  the  courts. 

Moreover  the  Commission  had  no  jurisdiction  of 
the  controversy  involved  in  the  two  Scott,  Magner  d 
Miller  cases.  As  the  controversy  involved  was  not 
within  the  jurisdiction  of  the  Commission,  its  opin- 
ion rendered  on  determining  such  a  controversy  is 
entitled  to  no  weight  whatsoever.  In  Southern  Pa- 
cific Company  v.  Superior  Court,  20  Cal.  App.  Dec. 
674  (27  Cal.  App.  Rep.  240,  255),  the  District  Court 
of  Appeal  held  that  the  Commission  had  no  juris- 
diction to  pass  upon  alleged  illegal  charges  such  as 
were  the  subject  of  controversy  in  the  Scott,  Magner 
&  Miller  cases.    The  Court  said : 

*'The  jurisdiction  to  pass  upon  an  alleged  ille- 
gal charge  of  this  kind  is  necessarily  vested  in  the 
courts,  because  the  law  has  provided  no  other 
source  of  relief." 
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As  there  had  been  no  decision  by  the  Railroad  Com- 
mission construing  the  Constitution  as  it  existed 
prior  to  October  10,  1911,  until  after  these  constitu- 
tional provisions  were  abrogated,  there,  of  course, 
could  not  have  been  any  '* acquiescence"  on  the  part  of 
all  or  any  departments  of  the  government  in  such  a 
construction.  As  a  matter  of  fact,  however,  in  1908 
the  Attorney  General  of  the  State  advised  the  Rail- 
road Commission  that  it  had  no  power  to  authorize 
the  carriers  to  charge  a  higher  rate  for  the  shorter 
than  for  the  longer  distance. 

At  page  41  of  the  Petition  for  Rehearing  counsel 
say  *'the  bench  and  bar,  carriers  and  shippers  alike, 
have  regarded  the  law  as  settled"  that  rates  *^ estab- 
lished" by  the  Commission  were  legal  whether  they 
violated  the  prohibition  of  the  Constitution  as  it  ex- 
isted prior  to  October  10, 1911,  or  not. 

Practically  the  same  statement  was  made  in  plain- 
tiff in  error's  first  brief  where  it  was  said  that  ^*for 
more  than  thirty  years  the  provisions  of  Section  21 
of  Article  XII  had  been  treated  by  the  public,  the 
Commission  and  the  carriers  as  controlled  by  the 
provisions  of  Section  22,  giving  the  Commission  the 
power  to  ^  rates." 

This  contention  was  replied  to  at  pages  81  et  seq. 
of  the  Supplemental  Brief  of  defendant  in  error.  As 
there  pointed  out,  if  what  counsel  state  were  the  fact, 
it  would  make  not  a  particle  of  difference.  A  plain 
unambiguous  provision  of  the  supreme  law  of  the 
State  could  not  be  rendered  nugatory  because  for 
** thirty  years"  the  carriers  had  succeeded  in  ignoring 
it,  or  because  the  Commission  had  failed  in  its  duty, 
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or  because  such  of  the  public  as  were  a:ffected  by  its 
violation  had  submitted  to  the  unlawful  demands  of 
the  carriers.  This  contention  in  effect  is  that  plaintiff 
in  error  acquired  by  prescription  the  right  to  vio- 
late the  law  and  to  deprive  the  assignors  of  defendant 
in  error  of  their  constitutionality  conferred  right  to 
have  their  property  transported  at  charges  not  ex- 
ceeding those  made  for  the  longer  distance. 

It  is  not  a  fact  that  the  Commission  so  construed 
the  constitutional  provisions  for  ^'thirty  years." 
The  first  time  that  the  Commission  ever  so  construed 
it,  as  far  as  we  can  ascertain,  was  when  it  rendered 
its  decision  in  the  Scott,  Magner  c&  Miller  case  (2  C. 
R.  C.  626)  on  April  15,  1913,  which  was  about  three 
months  after  this  action  was  commenced.  Moreover, 
in  that  case  the  Commission,  although  it  expressed 
the  view  that  the  Constitution  should  be  so  construed, 
expressly  stated  that  as  the  matter  was  not  involved 
it  would  not  consider  it  further  (p.  631).  If  the 
Commission  so  "construed"  the  constitutional  provi- 
sion when  on  June  11,  1909,  it  received  for  filing  the 
tariffs  filed  with  the  Commission  by  the  plaintiff  in 
error,  we  do  not  know  that  such  is  the  fact  as  the 
order  merely  stated  that  the  tariffs  filed  *'were  re- 
ceived and  filed  *  *  *  and  that  said  rates,  fares 
and  charges  shall  be  the  lawful  rates,  fares  and 
charges  of  said  carriers  respectively,  subject  to  be 
changed  by  this  Commission,  pursuant  to  the  provi- 
sions of  Section  19  of  the  aforesaid  Act."  The  Com- 
mission had  no  discretion  about  "receiving  and  fil- 
ing" them,  and  its  statement  that  they  should  be  the 
"lawful  rates"  was  merely  a  statement  of  a  con- 
clusion of  law.  They  became  lawful  rates  (pro- 
vided they  did  not  violate  the  Constitution)  when 
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the  schedules  containing  them  were  filed.  The  Com- 
mission probably  assumed  in  making  these  schedules 
the  carriers  had  observed  the  constitutional  provi- 
sions. Prior  to  the  enactment  of  the  Statute  of  1909 
there  was  no  law  which  required  a  carrier  to  file  its 
tariffs  with  the  Commission.  By  its  order  of  June 
11,  1909,  the  Commission  merely  received  for  filing 
certain  tariffs  filed  with  the  Commission,  but  made  no 
attempt  to  establish  any  rates  different  from  those 
proposed  by  the  carriers.  The  "thousands  of  rates" 
referred  to  by  counsel  are  evidently  the  rates  specified 
in  these  tariffs  prepared  and  filed  by  the  carriers. 

The  first  order  of  the  Commission  establishing  a 
rate  was  made  on  November  22,  1887.  On  that  date 
the  rate  from  San  Francisco  to  Pajaro  and  Watson- 
ville  was  ordered  reduced  ten  per  cent.  In  ordering 
the  rate  reduced  the  Commission  expressly  directed 
that  the  reduced  rate  should  be  the  maximum  rate  to 
all  intermediate  points.    The  order  provided : 

''And  in  no  instance,  after  the  said  ten  per 
cent  reduction,  shall  the  reduced  rate  for  the  long 
haul  be  less  than  that  charged  for  the  shorter 
haul,  and  that  the  reduced  long  haul  rate  shall  be 
the  maximum  charge  for  the  shorter  haul. ' ' 
(Vol.  1  of  Minutes,  pg.  32.) 

For  some  reason  which  is  not  apparent  the  order 
reducing  the  rates  was  never  put  into  effect. 

Prior  to  the  year  1908  the  Commission  had  never 
estahlished  any  rates  except  in  a  few  isolated  cases. 
This  appears  from  the  decision  of  the  Commission  in 
Re  Matter  of  Alleged  Discrimination  hy  Southern 
Pacific  Company  (Decision  No.  102  rendered  Janu- 
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ary  12, 1909,  Annual  Report  of  Railroad  Commission 
for  the  year  1908,  pg.  51). 

In  that  case  the  Railroad  Commission  decided,  in 
view  of  the  fact  that  before  the  date  of  the  discrimina- 
tion complained  of  the  Commission  had  not,  except 
in  a  few  isolated  instances,  established  any  rates,  that 
the  penalties  provided  by  the  Constitution  for  charg- 
ing rates  in  excess  of  the  established  rates  could  not 
be  enforced.    The  Commission  said : 

"In  the  preparation  for  the  investigation  the 
Attorney  General  had  carefully  examined  the 
records  of  the  Board  of  Railroad  Commissioners 
to  ascertain  if  the  Constitutional  mandate  that 
they  should 

*  Establish  rates  of  charges  for  the  trans- 
portation of  passengers  and  freight  by  rail- 
road or  other  transportation  companies,  and 
publish  the  same  from  time  to  time,  with 
such  charges  as  they  shall  make' 

had  been  properly  complied  with.  He  found  that 
prior  to  January,  1908,  it  had  not  except  in  a  few 
isolated  cases,  and  after  stating  that  fact  in  his 
argument,  added: 

'It  now  follows,  therefore,  gentlemen,  that 
with  the  exception  of  such  rates  as  the  Com- 
mission has  established,  the  penalty  cited  in 
the  Constitution  provision  does  not  apply.' 

It  cannot  therefore  be  said  in  this  decision  that 
the  Southern  Pacific  Company  has  failed  to  move 
traffic  in  conformity  with  established  rates,  or 
has  charged  rates  in  excess  thereof,  because  dur- 
ing the  time  comprehended  in  this  investigation 
there  were  no  established  rates." 
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On  January  17,  1908,  the  Commission  passed  the 
following  resolution  (Vol.  3  of  Minutes,  pg.  198) : 

^'Whereas,  It  does  not  appear  from  the  records 
of  this  Board  that  the  rates  in  effect  in  this  State 
have  ever  been  established  by  the  Board,  and 

^'Whei'cas,  Such  action  on  the  part  of  the 
Board  seems  to  be  necessary  to  complete  the  plac- 
ing of  transportation  companies  within  its  con- 
trol and  jurisdiction,  Now,  Therefore,  Be  It 
Resolved:  That  the  rates  published  by  the 
various  transportation  companies  in  effect  on 
their  various  lines,  are  hereby  adopted  as  the 
rates  of  this  Commission,  subject  to  review  and 
correction  upon  complaint  and  investigation. ' ' 

Just  how  the  ''bench  and  bar,  carriers  and  ship- 
pers" could  for  thirty  years  have  "regarded"  that 
rates  "established"  by  the  Commission  were  valid, 
whether  or  not  they  were  in  conflict  with  the  long  and 
short  haul  clause  of  the  Constitution,  is  not  apparent 
in  view  of  the  fact  that  never  until  1908  did  the  Com- 
mission attempt  to  establish  any  rates.  In  not  one 
of  the  isolated  cases  where  the  Commission  did  estab- 
lish rates  prior  to  1908,  did  the  Commission  attempt 
to  establish  any  rates  which  conflicted  with  the  long 
and  short  haul  clause  of  the  Constitution. 

Even  after  1908  the  Commission,  as  we  have  seen, 
merely  "approved"  the  tariffs  filed  by  the  carriers. 
In  so  doing  they  may  have  assumed  that  if  any  of  the 
tariffs  specified  a  higher  rate  for  a  shorter  distance 
than  was  specified  for  a  longer  distance  the  rate  for 
the  longer  distance  became  the  maximum  rate  for  the 
shorter  distance. 

In  plaintiff  in  error's  brief  the  statement  was  that 
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the  ''public,  the  Commission  and  the  carriers"  treat- 
ed the  prohibition  as  controlled  by  the  provision  of 
Section  22,  giving  the  Connnission  the  power  to  fix 
rates.  To  the  ''public,  the  Commission  and  the  car- 
riers" the  plaintiff  in  error  has,  in  its  Petition  for 
Rehearing,  added  the  "bench  and  bar."  And  yet 
this  statement  as  to  the  views  of  the  "bench  and  bar" 
immediately  follows  the  statement  quoted  above  to 
the  effect  that  never  since  the  adoption  of  the  Consti- 
tution in  1879  until  the  cases  recently  decided  by  the 
California  Railroad  Commission  have  the  questions 
involved  in  this  suit  been  raised. 

As  a  matter  of  fact  the  bench  of  this  State  has  uni- 
formly held  that  the  Commission  had  no  power,  prior 
to  October  10,  1911,  to  establish  rates  which  violated 
the  long  and  short  haul  prohibition.  Such  was  the 
holding  of  the  Superior  Court  of  Kern  County  (Hon. 
Howard  A.  Peairs,  Judge)  in  the  judgment  reviewed 
by  the  District  Court  of  Appeal  and  by  the  Supreme 
Court  in  Southern  Pacific  Company/  v.  Superior 
Court  of  Kern  County  (20  Cal.  App.  Dec.  674,  27  Cal. 
App.  Rep.  240,  50  Cal.  Dec.  36). 

The  Superior  Court  of  Kings  County  (Hon.  M.  L. 
Short,  Judge)  also  held  the  same  way  in  the  action 
of  California  Adjustment  Company  v.  Atchison,  To- 
peka  S  Santa  Fe  Railway  Company.  In  that  case 
Judge  Short  held  that  the  Commission  had  no  power, 
prior  to  October  10,  1911,  to  establish  rates  which 
violated  the  constitutional  provision.  The  appeal  of 
the  defendant  from  the  judgment  in  that  case  is  now 
pending  in  the  State  Supreme  Court.  (Sacramento 
No.  2584.) 

In  no  case  that  has  ever  been  called  to  our  attention 
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have  any  of  the  Superior  Courts  of  this  State  adopted 
the  construction  of  the  Constitution  contended  for  by- 
plaintiff  in  error. 

We  are  quite  certain  that  the  members  of  the  bar 
in  the  towns  of  the  San  Joaquin  Valley  who  were 
consulted  about  this  matter  in  1909  and  1910  did  not 
** regard"  the  law  as  settled  that  the  Commission 
could  establish  rates  which  contravened  the  provi- 
sions of  Section  21  of  Article  XII  of  the  Constitution. 
And  we  are  likewise  quite  certain  that  the  shippers 
whose  rights  are  involved  in  this  action  never  so 
"regarded"  the  law.  We  are  advised  by  a  number 
of  these  shippers  that  in  the  years  1909  and  1910  they 
consulted  their  local  attorneys  in  regard  to  the  mat- 
ter and  were  advised  that  they  were  being  over- 
charged. Some  of  these  shippers  took  the  matter  up 
with  the  local  representative  of  the  carriers  and  were 
told  that  the  long  and  short  haul  provision  of  the  Con- 
stitution was  ' '  unconstitutional. ' '  They  were  also  in- 
formed by  the  carriers'  representatives  that  if  any 
action  was  taken  the  carriers  would  take  the  case  to 
the  United  States  Supreme  Court.  It  was  never  in- 
timated to  these  shippers  that  the  rates  were  legal 
because  ** established"  by  the  Commission.  The 
amount  which  any  individual  shipper  was  over- 
charged was  comparatively  trifling,  as  nearly  all  the 
shipments  were  small.  Hence  the  shippers  deemed  it 
better  policy  to  pay  the  charges  than  to  incur  the  ex- 
pense of  litigation  extending  over  a  number  of  years. 
In  1911,  however,  some  of  the  shippers  into  the  San 
Joaquin  Valley  organized  for  the  purpose  of  recov- 
ering the  charges  which  they  conceived  to  be  excessive 
and  organized  the  California  Adjustment  Company. 
Other  shippers  joined  them  and  thereby  the  expense 
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of  the  litigation  did  not  fall  too  heavily  upon  any  one 
shipper. 

In  1911,  before  the  amendment  to  the  Constitution 
of  October  10, 1911,  one  of  the  most  prominent  mem- 
bers of  the  bar  of  this  city  furnished  a  written  opinion 
to  clients  who  were  shipping  from  San  Francisco  to 
points  in  the  San  Joaquin  Valley.  In  his  opinion  this 
gentleman  advised  his  clients  that  under  no  pretext 
could  the  carriers  charge  higher  rates  to  the  interme- 
diate points.  In  his  opinion  the  following  statement 
is  made: 

*'It  is  clear  that  it  is  not  legal  for  the  railroad 
to  charge  more  for  the  shorter  haul,  inasmuch  as 
this  is  expressly  forbidden  by  the  Constitution." 

Another  matter  may  be  referred  to  here,  although 
it  is  not  really  pertinent  to  the  reply  to  the  petition 
for  a  rehearing,  but  is,  nevertheless,  interesting  in 
view  of  certain  contentions  made  by  plaintiff  in  error 
in  this  case.  Counsel  for  plaintiff  in  error  in  their 
briefs  have  contended,  upon  the  assumption  that 
rates  violative  of  the  long  and  short  haul  provisions 
of  the  Constitution  as  it  existed  prior  to  October  10, 
1911,  were  lawful,  that  "chaos"  would  result  from  the 
''immediate  operation"  of  the  amendment  to  the 
Constitution  of  October  10,  1911.  In  this  connection 
it  is  interesting  to  note  what  the  Commission  said  in 
the  second  Scott,  Magner  c&  Miller  case  (3  C.  R.  C. 
339,  341),  decided  August  2,  1913.  In  that  case  Mr. 
Commissioner  Loveland,who  wrote  the  opinion,  stated 
that  an  order  made  by  the  Commission  on  June  11, 
1909,  ''establishing"  the  rates  contained  in  all  the 
tariffs  on  file  prior  to  that  date,  made  legal  all  rates 
specified  therein  which  violated  the  constitutional 
provision.    Mr.  Loveland  then  called  attention  (pg. 
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341)  to  the  ''Stetson-Eshleman  Act''  whicli  went  into 
effect  on  February  10,  1911.  Referring  to  this  Act 
the  Commissioner  said: 

^*In  this  connection,  I  wish  to  draw  attention 
to  Section  17  of  the  Stetson-Eshleman  Act,  which 
went  into  effect  on  February  10,  1911.  Under 
the  provisions  of  this  section,  it  was  made  the 
duty  of  the  railroads  to  file  tariffs  with  the  Com- 
mission, and  it  made  it  the  duty  of  the  Commis- 
sion to  establish  the  rates  so  filed,  or  others  in 
lieu  thereof,  within  at  least  thirty  days  from  the 
date  the  rates  were  filed.  Under  the  provisions 
of  this  section  the  defendant  company  filed  a 
tariff  which  included  the  rates  covering  the  ship- 
ment of  hay  between  the  points  involved  in  this 
proceeding.  On  June  2,  1911,  the  Commission 
passed  a  resolution  approving  such  of  the  rates 
contained  in  the  tariff  so  filed  as  were  not  in  vio- 
lation 'of  the  provisions  of  the  Constitution  or 
statutes  of  California.' " 

The  Commissioner  then  expressed  the  opinion  that 
the  order  of  June  2,  1911,  had  the  effect  of  disestab- 
lishing the  rates  violative  of  the  Constitutional  provi- 
sion theretofore  ''established"  by  the  order  of  June 
11, 1909,  and  that  no  rates  in  violation  of  the  Consti- 
tution contained  in  such  tariffs  were  legal  after  June 
2,  1911.  What  counsel  contend  the  people  could  not 
accomplish  by  an  amendment  to  the  Constitution  was 
accomplished,  according  to  Commissioner  Loveland, 
by  the  terms  of  the  order  of  the  Commission  made  on 
June  2, 1911.  According  to  the  Commissioner's  opin- 
ion in  this  case  the  complainants  were  entitled  to 
reparation  for  all  charges  in  violation  of  the  long  and 
short  haul  clause  of  the  Constitution  which  were 
exacted  subsequent  to  June  2,  1911. 
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SUMMARY    OF     ARGUMENT   IN     ANSWER    TO 

CONTENTIONS  MADE  IN  PETITION 

FOR    REHEARING 

The  foregoing  argiunent  may  be  very  briefly  sum- 
marized. 

The  obvious  answer  to  the  contention,  based  upon 
the  decision  in  the  case  of  Pacific  Tel,  &  Tel.  Co.  v. 
Eshleman,  166  Cal.  644,  that  the  opinions  of  the  Com- 
mission construing  the  Constitution  and  construing 
its  own  orders  are  binding  on  the  courts,  is  that  the 
case  cited  decides  nothing  of  the  kind,  but  merely 
holds,  in  the  language  of  Section  67  of  the  Public 
Utilities  Act,  that  the  findings  and  conclusions  of  the 
Commission  on  questions  of  fact  are  made  final  and 
not  subject  to  review. 

The  answer  to  the  contention  that  the  Railroad 
Commission  is  the  ''court  of  last  resort"  of  Califor- 
nia and  that  its  opinions  on  questions  of  law  are 
binding  upon  the  Federal  courts,  is  that  the  Railroad 
Commission  is  not  the  court  of  last  resort  of  Cali- 
fornia. Because  its  findings  of  fact  are  final  it  does 
not  follow  that  its  opinions  on  questions  of  law  are 
authoritative.  The  "court  of  last  resort"  of  this 
state  is  the  Supreme  Court.  As  stated  in  Northern 
Pacific  Ry.  Co.  v.  Meese,  239  U.  S.  614,  619,  ''It  is  the 
settled  doctrine  that  Federal  Courts  must  accept  the 
construction  of  a  state  statute  deliberately  adopted  by 
its  highest  court. ' ' 

The  answer  to  the  contention  that  the  courts  should 
adopt  the  construction  said  to  have  been  placed  by 
the  Commission  upon  the  Constitution  as  it  existed 
prior  to  October  10,  1911,  is  that  the  construction 
placed  upon  a  statute  by  an  administrative  body  will 
be  adopted  only  where  the  statute  is  ambiguous,  and 
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where  the  rulings  of  the  administrative  body  have 
been  acquiesced  in  for  a  long  period  of  time,  and  espe- 
cially where  the  legislature,  after  the  ruling  of  the 
administrative  body  has  amended  the  statute  with- 
out changing  the  terms  of  the  ambiguous  provision 
construed  by  the  administrative  body.  Not  one  of 
these  conditions  exist  here.  The  provision  of  the 
Constitution,  as  it  existed  prior  to  October  10, 1911,  is 
not  ambiguous.  The  so-called  rulings  of  the  Commis- 
sion in  the  two  Scott,  'Magner  d  Miller  cases  were 
rendered  nearly  two  years  after  the  constitutional 
provision  in  question  had  been  abrogated.  What  was 
said  by  the  Commission  was  merely  dicta  as  it  was 
conceded  that  the  charges  collected  by  the  carriers  did 
not  violate  the  terms  of  the  Constitution.  There  was 
no  ''acquiescence"  in  the  rulings,  the  fact  being  that 
actions  by  shippers  to  recover  freight  charges  exacted 
in  violation  of  the  constitutional  provision  were  pend- 
ing in  the  courts  over  a  year  before  the  "rulings"  of 
the  Commission  in  the  cases  referred  to.  Moreover, 
while  the  constitutional  provision,  as  it  existed  prior 
to  October  10,  1911,  was  in  force  the  Attorney  Gen- 
eral advised  the  Commission  that  it  had  no  power  to 
authorize  the  carriers  to  charge  higher  rates  for  the 
shorter  distance.  Furthermore,  the  proceedings  in 
the  two  Scott,  Magnet'  &  Miller  cases  were  null  and 
void,  as  the  Commission  had  no  jurisdiction  of  the 
controversy  (Southern  Pacific  Company  v.  Superior 
Court,  20  Cal.  App.  Dec.  674). 

It  is  respectfully  submitted  that  the  petition  for 
rehearing  should  be  denied. 

HOEFLER,  COOK^  HaRWOOD  &  MORRIS, 

Alfred  J.  Harwood^ 

Attorneys  for  Defendant  in  Error, 
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A.  L.  CHENOWETH,  GEO.  C.  CATER,  E.  d! 
FORD,  A.  G.  BUTTERFIELD,  and  R.  C.  Mc- 
^™NEY,  Cross-Defendants. 


CROSS-BILL  OF  MANEY  BROTHERS  &  CO. 

To  the  Honorable,  the  Judges  of  the  Distnct  Court  of 
the  United  States  for  the  District  of 
Idaho,  Southern  Division : 
And  now  comes  Maney  Brothers  &  Co.,  one  of  the 

defendants  above  named,  and  files  this  its  cross-bill 
herein  against  Crane  Creek  Irrigation  Land  &  Power 
Company,  a  corporation  organized  and  existing  un- 
der the  laws  of  the  State  of  Idaho  and  a  citizen  of 
said  State,  Crane  Creek  Irrigation  District,  a  cor- 
poration organized  and  existing  under  the  laws  of 
the  State  of  Idaho,  and  a  citizen  of  said  State,  Sun- 
nyside  Irrigation  District,  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Idaho 
and  a  citizen  of  said  State,  Idaho  National  Bank,  a 
corporation  organized  and  existing  under  the  laws 
of  the  United  States  and  doing  business  in  the  State 
of  Idaho,  and  a  citizen  of  said  State,  C.  R.  Shaw 
Wholesale  Company,  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  State  of  Nevada  and 
domg  business  in  the  State  of  Idaho  under  and  by 
virtue  of  a  compliance  with  the  laws  of  the  State  of 
Idaho,  and  a  citizen  of  said  State  of  Nevada,  Utah 
Fire  Clay  Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Utah  and  a 
citizen  of  said  State,  Portland  Wood  Pipe  Company 


Crane, Creek  Irrigation,  Etc.  Co.  9 

a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Oregon,  and  a  citizen  of  the  State  of 
Oregon,  Slick  Brothers  Construction  Company,  a 
corporation  organized  and  existing  under  the  laws 
of  the  State  of  Idaho  and  a  citizen  of  the  State  of 
Idaho,  Pete  March,  J.  M.  Pinckard,  F.  A.  Squier, 
S.  C.  Comerford,  Jim  Mirehouse,  Guy  Comerford, 
Wm.  R.  Comerford,  H.  H.  Begley,  James  M.  Magee, 
C.  A.  Smith,  J.  L.  Smith,  Geo.  F.  Smith,  Claud  F. 
Smith,  Henry  Whitmore,  A.  T.  Schwab,  L.  F.  Easton, 
A.  L.  Chenoweth,  Geo.  C.  Cater,  J.  C.  Toney,  Thomas 
Sherry,  E.  H.  Hasbrouch,  E.  D.  Ford,  A.  G.  Butter- 
field  and  R.  C.  McKinney,  each  residents  and  citizens 
of  the  State  of  Idaho,  and  G.  A.  Heman,  a  resident 
cf  St.  Louis,  Missouri,  and  a  citizen  of  said  State 
of  Missouri.  And  thereupon  this  cross-complaint 
complains  and  alleges : 

I. 

That  at  all  the  times  hereinafter  mentioned  this 
cross-complainant,  Maney  Brothers  &  Co.,  was  and 
still  is  a  co-partnership  consisting  of  J.  W.  Maney,  a 
citizen  and  resident  of  the  State  of  Oklahoma,  resid- 
ing in  Oklahoma  City,  said  State,  and  John  Maney,  a 
citizen  and  resident  of  the  State  of  Oklahoma,  re- 
siding in  the  city  of  El  Reno,  said  State,  and  Herbert 
G-  Wells  and  E.  J.  Wells,  both  citizens  and  residents 
of  the  State  of  Idaho,  residing  in  the  city  of  Boise, 
said  State. 

XL 

That  the  defendant.  Crane  Creek  Irrigation  Land 
&  Power  Company,  is,  and  at  all  the  times  herein- 
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after  mentioned  was,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Idaho,  with 
its  principal  place  of  business  at  Weiser,  Washing- 
ion  County,  Idaho,  and  is  a  citizen  of  the  State  of 
Idaho. 

III. 

That  the  defendants  Crane  Creek  Irrigation  Dis- 
trict and  Sunnyside  Irrigation  District  are,  and  at 
all  the  times  hereinafter  mentioned  were,  corpora- 
tions, and  each  of  them  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Idaho, 
and  particularly  under  the  provisions  of  Title  14, 
Political  Code,  Revised  Codes  of  Idaho,  and  the  laws 
supplemental  to  and  amendatory  thereof,  with  their 
principal  place  of  business  at  Weiser,  Washington 
County,  Idaho,  and  each  of  them  is  a  citizen  of  the 
State  of  Idaho. 

IV. 

That  the  defendant,  Idaho  National  Bank,  is,  and 
at  all  the  times  hereinafter  mentioned  was,  a  corpor- 
ation organized  under  the  laws  of  the  United  States, 
and  engaged  in  general  banking  business  as  a  na- 
tional bank  in  the  city  of  Boise,  Ada  County,  Idaho, 
and  is  a  citizen  of  the  State  of  Idaho. 

V. 

That  the  defendant,  C.  R.  Shaw  Wholesale  Com- 
pany, is,  and  at  all  the  times  hereinafter  mentioned 
was,  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Nevada,  and  doing  business  in 
the  State  of  Idaho  under  and  by  virtue  of  a  compli- 
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ance  with  the  laws  of  the  State  of  Idaho,  with  its 
principal  place  of  business  at  Boise,  Ada  County, 
Idaho,  and  is  a  citizen  of  the  State  of  Nevada. 

VI. 

That  the  defendant,  Utah  Fire  Clay  Company,  is, 
and  at  all  the  times  hereinafter  mentioned  was,  a 
corporation  organized  and  existing  under  the  laws 
of  the  State  of  Utah,  and  is  a  citizen  of  the  State  of 
Utah. 

VII. 

That  the  defendant  herein,  Portland  Wood  Pipe 
Company,  is  a  corporation  organized  and  existing 
under  the  laws  of  the  State  of  Oregon,  and  is  a  citi- 
zen of  the  State  of  Oregon. 

VIII. 

That  the  defendant.  Slick  Brothers  Construction 
Company,  Limited,  is,  and  at  all  the  times  herein- 
after mentioned  was,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Idaho,  with 
its  principal  place  of  business  at  Boise,  Ada  County, 
Idaho,  and  is  a  citizen  of  the  State  of  Idaho. 

IX. 

That  each  of  the  following  named  defendants,  to- 
wit:  Pete  March,  J.  M.  Pinckard,  F.  A.  Squier, 
S.  C.  Comerford,  Jim  Mirehouse,  Guy  Comerford, 
Wm.  R.  Comerford,  H.  H.  Begley,  James  M.  Magee, 
C.  A.  Smith,  J.  L.  Smith,  Geo.  F.  Smith,  Claud  F. 
Smith,  Henry  Whitmore,  A.  T.  Schwab,  L.  F.  Eas- 
ton,  A.  L.  Chenoweth,  Geo.  C.  Cater,  J.  C.  Toney, 
Thomas  Sherry,  E.  H.  Hasbrouch,  E.  D.  Ford,  A.  G. 
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Butterfield  and  R.  C.  McKinney,  is,  and  at  all  the 
times  hereinafter  mentioned  was,  a  resident  of  the 
State  of  Idaho. 

X. 

That  the  defendant,  G.  A.  Heman,  is,  and  at  all 
the  times  hereinafter  mentioned  was,  a  resident  of 
St.  Louis,  Missouri,  and  is  a  citizen  of  the  State  of 
Missouri. 

XL 

That  the  matter  in  controversy  in  this  suit,  ex- 
clusive of  interest  and  costs,  exceeds  the  sum  of  Three 
Thousand  Dollars  ($3,000.00). 

XIL 

That  on  the  7th  day  of  November,  1914,  the  said 
Portland  Wood  Pipe  Company,  plaintiff  in  the  above 
named  suit  and  one  of  the  defendants  to  this  cross- 
complainant's  cross-bill  herein,  filed  its  bill  of  com- 
plaint in  this  court  against  this  cross-complainant 
and  the  other  parties  to  this  suit  for  the  foreclosure 
of  a  mechanic's  lien  alleged  to  cover  a  certain  irriga- 
tion system,  reservoir,  water  rights  and  water  ap- 
propriations and  the  rights  of  way  therefor,  con- 
structed by  or  at  the  instance  and  request  of  the  said 
Crane  Creek  Irrigation  Land  &  Power  Company, 
which  system  is  hereinafter  more  particularly  de- 
scribed, being  the  identical  irrigation  system  de- 
scribed in  this  cross-complainant's  mortgage  herein 
sought  to  be  foreclosed;  that  said  suit  is  still  pend- 
ing in  this  court,  and  for  a  more  particular  state- 
ment of  the  relief  therein  sought  by  said  Portland 
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Wood  Pipe  Company  and  the  proceedings  therein 
had  reference  is  hereby  made  to  the  records  and  files 
in  said  cause. 

XIII. 

That  on  or  about  the  29th  day  of  September,  1911, 
the  defendant,  Crane  Creek  Irrigation  Land  &  Power 
Company,  for  a  valuable  consideration,  made,  execut- 
ed and  delivered  to  this  cross-complainant  its  certain 
promissory  note,  in  words  and  figures  following,  to- 
wit: 

$87,000.00  Weiser,  Idaho,  September  29, 1911. 
FOR  VALUE  RECEIVED,  The  Crane  Creek 
Irrigation  Land  &  Power  Company,  a  corpora- 
tion, promises  to  pay  to  the  order  of  Maney 
Bros.  &  Co.,  at  the  Boise  City  National  Bank  at 
Boise,  Idaho,  on  the  15th  day  of  November, 
1912,  the  sum  of  Eighty-seven  Thousand  Dol- 
lars ($87,000.00),  in  lawful  money  of  the  Unit- 
ed States,  with  interest  thereon  at  the  rate  of 
six  per  cent.  (6%)  per  annum  from  Novem- 
ber 15th,  1911. 

In  case  suit  or  action  be  instituted  for  the  col- 
lection of  this  note,  or  any  portion  thereof,  the 
undersigned  agrees  to  pay,  in  addition  to  costs 
and  disbursements  allowed  by  statute,  such  sum 
as  the  court  may  adjudge  reasonable  as  attor- 
neys' fees  in  said  suit  or  action. 
CRANE  CREEK  IRRIGATION  LAND  & 

POWER  COMPANY, 
(Corporate  Seal)     By  E.  D.  Ford,  President. 

Attest:    E.  P.  Hall,  Secretary. 
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XIV. 

That,  for  the  purpose  of  securing  the  payment  of 
said  note,  principal  and  interest,  together  with  any 
and  all  other  indebtedness  of  said  defendant  to  this 
cross-complainant,  whether  evidenced  by  note  or 
notes  or  otherwise,  and  together  with  any  sum  or  sums 
which  this  cross-complainant  might  pay  or  deem 
it  necessary  to  pay  in  order  to  protect  the  property 
hereinafter  described,  or  any  part  thereof,  or  any 
rights  of  this  cross-complainant  or  of  said  Crane 
Creek  Irrigation  Land  &  Power  Company  therein, 
because  of  any  prior  lien  or  claim  or  other  charge 
against  the  same,  whether  created  before  or  after 
the  execution  of  said  note,  the  said  Crane  Creek  Irri- 
gation Land  &  Power  Company,  on  or  about  the  said 
29th  day  of  September,  1911,  made,  executed,  ack- 
nowledged and  delivered  to  this  cross-complainant 
its  certain  mortgage,  bearing  date  of  September  29th, 
1911,  wherein  and  whereby  the  said  defendant  Crane 
Creek  Irrigation  Land  &  Power  Company  mortgag- 
ed, as  aforesaid,  to  this  cross-complainant  the  fol- 
lowing described  property  in  Washington  County, 
Idaho,  to-wit: 

(a)  That  certain  reservoir  and  reservoir  site 
situated  in  Township  Twelve  (12)  North,  Range 
Two  (2)  West,  B.  M.,  Washington  County,  Idaho, 
application  for  right  of  way  for  which  was  filed  in 
the  United  States  Land  Office,  Boise,  Idaho,  by  one 
E.  D.  Ford,  on  the  3rd  day  of  September,  1907, 
which  said  application  was  approved  by  Thos.  Ryan, 
Acting  Secretary  of  the  Interior,  on  the  26th  day  of 
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October,  1907;  which  said  reservoir,  as  shown  by 
said  map  (a  duplicate  of  which  is  on  file  in  the  said 
United  States  Land  Office  at  Boise,  Idaho),  will  have 
a  storage  capacity  of  approximately  seventy  thou- 
sand six  hundred  and  seventeen  (70,617)  acre  feet, 
with  a  dam  fifty-nine  (59)  feet  high;  and  the  dam 
for  which  said  reservoir  is  situated  in  the  Southeast 
Quarter  (SE14)  of  the  Southeast  Quarter  (SEi^) 
of  Section  Nineteen  (19)  of  said  township  and  range; 
and  all  lands  situated  within  said  reservoir  site,  in- 
cluding the  right  of  way  secured,  as  aforesaid,  from 
the  Government  of  the  United  States. 

(b)  All  canals,  ditches,  headgates,  flumes,  pipe 
lines,  laterals  and  other  structures,  dams  and  works 
used  or  intended  to  be  used,  or  required  in  connection 
with  the  distribution  of  the  water  from  said  reser- 
voir, and  for  carrying  and  distributing  said  water  to 
the  place  or  places  of  intended  use,  now  owned  or 
constructed,  or  which  -may  hereafter  be  acquired  or 
constructed  by  the  said  Crane  Creek  Irrigation  Land 
&  Power  Company,  with  the  rights  of  way  therefor. 

(c)  All  water  rights  and  rights  to  the  use  of 
water  in  connection  with  the  reservoir  and  irriga- 
tion works  hereinbefore  described,  now  owned,  or 
that  may  hereafter  be  acquired,  by  said  Crane  Creek 
Irrigation  Land  &  Power  Company,  and  particularly 
including  the  following  permits  issued  by  the  State 
Engineer  of  the  State  of  Idaho,  all  of  v/hich  said  per- 
mits are  now  owned  and  held  by  the  Crane  Creek 
Irrigation  Land  &  Power  Company,  said  permits  be- 
ing issued  on  the  dates  and  numbered  and  recorded 


16  Maney  Bros.  &  Co.  vs. 

in  the  office  of  the  State  Engineer  of  the  State  of 
Idaho,  as  follows,  to-wit : 

Permit  No.  1720,  recorded  Book  6,  page  1720,  is- 
sued Dec.  9,  1905. 

Permit  No.  6830,  recorded  Book  20,  page  6830,  is- 
sued Aug.  16,  1910. 

Permit  No.  6832,  recorded  Book  20,  page  6832,  is- 
sued Sept.  3,  1910. 

Permit  No.  6833,  recorded  Book  20,  page  6833,  is- 
sued Sept.  30,  1910. 

Permit  No.  6834,  recorded  Book  20,  page  6834,  is- 
sued Oct.  20,  1910. 

(d)     The  lands,  described  as  follows : 
The  SE1/4  of  Sec.  5. 

Ei/s  of  the  SEi/4,  and  the  SW14  of  the  SEi^  of 

Sec.  10 
NEy4  of  the  NEy4  of  Sec.  15 
E1/2  of  the  NEy4  of  Sec.  10 
Ny2  of  the  SE14  of  Sec.  17 
Ey2  of  the  NWy4  of  Sec.  17 
SEy4  of  the  SW14  of  Sec.  8 
SEy4  of  the  NW14,  and  the  Eyg  of  the  SW14  of 

Sec.  11 
NE14  of  the  NWy4  of  Sec.  14 
NW14  of  the  NWi^  of  Sec.  8 
NW14  of  the  NEy. ,  and  the  Ny2  of  the  NW14, 

and  the  SWy4  of  the  NWy4  of  Sec.  12 
Lot  No.  4,  and  the  SEi/4  of  the  SWi^  of  Sec.  7, 
All  in  Township  Ten  CIO)  North,  Range  Four 
(4)  West,  B.  M. 
The  SWy  of  Sec.  27 
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NVs  of  the  NE14,  and  the  SEi;4  of  the  NE14, 

and  the  NE14  of  the  SE1/4  of  Sec.  13 
All  in  Township  Eleven   (11)    North,  Range 
Four  (4)  West,  B.  M. 
And  the  £1/2  of  the  SE14  of  Sec.  12,  Township  Ten 
(10)  North,  Range  Five  (5)  West,  B.  M.,  con- 
taining 1440  acres,  more  or  less. 

Also  the  following  described  lands,  the  legal  title 
to  which  now  stands  in  the  State  of  Idaho,  but  certifi- 
cates for  the  purchase  of  which  are  held  by  the  said 
Crane  Creek  Irrigation  Land  &  Power  Company, 
to-wit : 

The  NE14  of  the  NW14  of  Sec.  9 

NWy^  of  the  NEi/^  of  Sec.  9 

NE1/4  of  the  SW14  of  Sec.  9 

NVv^i4  of  the  SW1/4  of  Sec.  9 

SW14  of  the  SW14  of  Sec.  9 

SW14  of  the  SW1/4  of  Sec.  4 

SE14  of  the  SW14  of  Sec.  4 

SW1/4  of  the  SE14  of  Sec.  4 

SE14  of  the  NWy^  of  Sec.  7 

NEi/4  of  the  SE14  of  Sec.  8 

NVn^14  of  the  SE14  of  Sec.  8 

SW14  of  the  NEy4  of  Sec.  9 

SEy^  of  the  NWy^  of  Sec.  9 

NWy4  of  the  SEyt  of  Sec.  9 

SW14  of  the  NEy4  of  Sec.  10 

NE14  of  the  NW14  of  Sec.  10 

All  in  Township  Ten  (10)  North,  Range  Four 
(4)  West,  B.  M. 
The  NWy4  of  the  NEy4  of  Sec.  33 
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SW14  of  the  NE14  of  Sec.  33 

NE14  of  the  NW14  of  Sec.  33 

NW14  of  the  NWy4  of  Sec.  33 

SWid  of  the  NW14  of  Sec.  33 

SEI/4  of  the  NW1/4  of  Sec.  33 

NE14  of  the  SWy4  of  Sec.  33 

NWy^  of  the  SWy^  of  Sec.  33 

All  in  Township  Eleven    (11)    North,    Range 

Four  (4)  West,  B.  M. 
The  SEy^  of  the  SWy^  of  Sec.  2,  Township  Ten 

(10)  North,  Range  Five  (5)  West,  B.  M. 
The  NEy4  of  the  NEy^  of  Sec.  10 

SWyt  of  the  NEi^  of  Sec.  10 

SE14  of  the  NEi/4  of  Sec.  10 

NEy4  of  the  SEy^  of  Sec.  10 

NWy4  of  the  SEy4  of  Sec.  10 

SWy4  of  the  SEy4  of  Sec.  10 

SEy4  of  the  SEy4  of  Sec.  10 

NWy4  of  the  SWy4  of  Sec.  11 

NE14  of  the  NWy^  of  Sec.  13 

NWy^  of  the  NWi/4  of  Sec.  13 

NEy4  of  the  NEy4  of  Sec.  14 

NEy4  of  the  NE14  of  Sec.  15 

NWy4  of  the  NEy4  of  Sec.  15 

SWyi  of  the  NEy4  of  Sec.  15 

All  in  Township  Eleven  (11)  North,  Range  Six 
(6)  West,  B.  M. 
The  SWy4  of  the  SWy4  of  Sec.  36 

SWy4  of  the  SEy4  of  Sec.  36 

SEy  of  the  SEy4  of  Sec.  36 

NEy,  of  the  SEy4  of  Sec.  36 
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NWy4  of  the  SE1/4  of  Sec.  36 
All  in  Township  Eleven  (11)  North,  Range  Five 
(5)  West,  B.  M.,  containing  1760  acres,  more 
or  less. 
Together  with  all  rights  of  way,  reservoirs,  dams, 
canals,  flumes,  pipe  lines,  ditches  and  other  structures 
forming  a  part  of  said  irrigation  system,  whether 
then  owned  by  the  said  Crane  Creek  Irrigation  Land 
&  Power  Company,  or  thereafter  constructed  or  ac- 
quired by  said  Company,   with   all   the   easements, 
rights  of  way,  privileges,  and  appurtenances  there- 
unto belonging  or  in  anywise  appertaining,  a  copy 
of  which  said  mortgage  is  hereto  attached,  marked 
Exhibit  ''A"  and  made  a  part  hereof;  and  this  cross- 
complainant  prays  leave  to  refer  to  said  exhibit  for  a 
full  and  particular  statement  of  the  terms  and  pro- 
visions thereof  and  the  property  included  therein. 

XV. 

That  said  mortgage  was  duly  acknowledged  and 
certified  so  as  to  entitle  it  to  be  recorded,  and  the  same 
was  on  the  6th  day  of  October,  1911,  filed  for  record 
in  the  office  of  the  County  Recorder  of  Washington 
County,  Idaho,  and  recorded  in  Book  15  of  Mortgages, 
page  403,  et  seq. 

XVI. 

That  the  total  indebtedness  of  said  Crane  Creek 
Irrigation  Land  &  Power  Company  to  this  cross- 
complainant,  exclusive  of  interest,  secured  by  said 
inortgage,  was  the  sum  of  $90,992.38;  that  on  the 
24th  day  of  June,  1913,  the  said  Crane  Creek  Irriga- 
tion Land  &  Power  Company  paid  to  this  cross-com- 
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plainant  on  account  of  such  indebtedness  and  ac- 
cumulated interest  thereon  at  the  rate  of  six  per  cent, 
per  annum  from  November  15,  1911,  the  sum  of 
$60,000.00,  and  on  the  27th  day  of  December,  1913, 
the  said  defendant  paid  to  this  cross-complainant  the 
sum  of  $5,000.00,  leaving  a  balance  due  this  cross- 
complainant  of  $35,986.10,  with  interest  thereon 
from  the  27th  day  of  December,  1913,  at  the  rate  of 
six  per  cent.  {67<)  per  annum;  that  no  other  pay- 
ments on  account  of  said  indebtedness  have  been 
made  to  this  cross-complainant  by  said  defendant 
or  any  one  for  it. 

XVII. 

That  the  said  defendant  Crane  Creek  Irrigation 
Land  &  Power  Company  has  defaulted  in  the  pay- 
ment of  taxes  and  other  sums  and  payments  required 
to  be  paid  in  order  to  protect  the  interest  of  this  cross- 
complainant  in  said  property,  as  well  as  the  interest 
of  said  defendant  Crane  Creek  Irrigation  Land  & 
Power  Company,  and  this  cross-complainant  may  at 
any  time  be  required  to  make  large  payments  for 
taxes  and  other  purposes  in  order  to  protect  its  inter- 
est therein,  and  it  therefore  prays  that  it  may  be  per- 
mitted on  final  hearing  to  make  proof  of  such  pay- 
ments and  to  be  reimbursed  therefor,  as  fully  as  if 
such  payments  had  been  made  prior  to  the  filing  of 
this  cross-bill  and  were  herein  specifically  set  forth. 

XVIII. 

That  since  the  execution  and  delivery  of  said  mort- 
gage this  cross-complainant  released  from  the  lien 
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thereof  the  following  lands   and   premises,  and  no 
other,  to-wit: 

The  SW1/4  of  the  SW14,  the  SEi/4  of  the  SW14, 

and  the  SW14  of  the  SE14  of  Sec.  4, 
The  NWi^  of  the  N W14  of  Sec.  8 ;  and 
The  SV/i^  of  the  NE14,  the  NWy^  of  the  NE14, 
the  SE14  of  the  NWy4,  and  the  NE14  of  the 
NW14  of  Section  9,  all  in  Township  Ten  (10) 
North,  Range  Four  (4)  West,  B.  M ; 
and  the  said  mortgage  and  the  lien  created  thereby 
is  in  full  force  and  effect  as  against  all  property, 
rights  and  franchises  described  in  said  mortgage, 
excepting  the  lands  released  as  aforesaid,  and  against 
the  said  irrigation  system  therein  referred  to  and 
more  particularly  described  as  follows,  to-wit : 

That  certain  canal  on  the  southerly  side  of  Crane 
Creek  and  crossing  the  west  boundary  line  of  the 
Crane  Creek  Irrigation  District  near  the  center  of 
Section  Seven  (7),  Township  Eleven  (11)  North, 
Range  Three  (3)  West,  Washington  County,  Idaho, 
and  extending  thence  in  a  southerly  direction  through 
Sections  7,  18,  19  and  30  and  into  Section  31  of  said 
township  and  range ;  thence  in  a  northerly  and  east- 
erly direction  through  said  Sections  31  and  30  and 
into  and  through  Sections  25  and  36  in  Township  11 
North,  Range  4  West ;  thence  in  a  southerly  and  west- 
erly direction  through  Sections  1,  2,  11,  10,  15,  16, 
21,  28,  20,  29,  17,  19  and  18  in  Township  10  North, 
Range  4  West,  B.  M.,  and  thence  in  a  southerly  and 
westerly  direction  through  Sections  13  and  24  to  a 
point  near  what  is  known  as  Buttermilk  Slough  in 
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the  Northeast  Quarter  (NEi/4)  of  Section  23,  Town- 
ship 10  North,  Range  5  West,  B.  M.  Also  that  cer- 
tain siphon  and  branch  canal,  branching  off  or  ex- 
tending from  the  main  canal,  hereinbefore  described, 
in  the  Northwest  Quarter  (NWi/j-)  of  the  Northwest 
Quarter  (NV/14)  of  Section  36,  Township  10  North, 
Range  4  West,  B.  M.,  and  extending  across  Weiser 
River  in  a  northwesterly  direction  through  Sections 
35,  26,  23  and  22,  and  in  a  southerly  and  westerly 
direction  through  Sections  27,  28  and  32,  Township 
11  North,  Range  4  West,  B.  M.  And  all  branch 
canals,  main  and  subordinate  laterals,  service 
ditches,  pipe  lines,  headgates  and  other  structures  of 
every  kind  and  nature,  used  or  intended  to  be  used 
in  connection  with  said  irrigation  system,  or  any  part 
thereof;  and  all  water  rights  and  water  appropria- 
tions made  for  use  in  connection  therewith,  includ- 
ing the  water  permits  hereinbefore  described  and 
Permit  No.  8507,  recorded  in  Book  27  of  the  records 
in  the  office  of  the  State  Engineer  of  the  State  of 
Idaho,  at  page  8507,  and  issued  by  the  State  Engineer 
of  the  State  of  Idaho,  on  August  10,  1912;  being  the 
identical  irrigation  system,  water  rights  and  water 
appropriations  described  in  the  lien  of  the  said  Poi  t- 
land  Wood  Pipe  Company  and  the  bill  herein  fore- 
closing such  lien. 

XIX. 

That  no  bonds,  notes,  mortgages,  contracts  or  se- 
curities of  any  kind  whatsoever  were  deposited  by 
the  said  Crane  Creek  Irrigation  Land  &  Power  Com- 
pany with  the  Trustee  named  in  said  mortgage  for 
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such  purpose,  as  additional  security  for  the  payment 
of  the  said  indebtedness  to  this  cross-complainant, 
as  contemplated  and  permitted  by  sub-paragraphs 
numbered  1,  2,  3,  4,  5,  7,  8,  9  and  10  of  said  mort- 
gage (Exhibit  *'A") ;  and  the  said  defendant  Crane 
Creek  Irrigation  Land  &  Power  Company,  has  not 
exercised  or  availed  itself  of  any  of  the  provisions 
con(:i?ined  in  said  sub-paragraphs. 

XX. 

That  the  said  note  and  the  mortgage  securing  the 
same  provide  that  the  said  defendant  Crane  Creek 
Irrigation  Land  &  Power  Company  shall  pay  a  rea- 
sonable attorney's  fee  for  foreclosing  said  mortgage 
or  the  bringing  of  suit  thereon,  and  this  cross-com- 
plainant allege?  and  shows  that  the  sum  of  Four 
Thousand  Dollars  (.$4,000,00)  is  a  reasonable  attor- 
ney's fee  for  con  ducting  said  foreclosure  and  should 
be  allowed  this  cross-complainant  herein. 

XXL 

That  the  said  defendants  Crane  Creek  Irrigation 
District,  Sunnyside  Irrigation  District,  Idaho  Na- 
tional Bank,  C.  R.  Shaw  Wholesale  Company,  Utah 
Fire  Clay  Company,  Portland  Wood  Pipe  Company, 
Slick  Brothers  Construction  Company,  Limited,  Pete 
March,  G.  A.  Heman,  J.  M.  Pinckard,  F.  A.  Squier, 
S.  C.  Comerford,  Jim  Mirehouse,  Guy  Comerford, 
V/m.  R.  Comerford,  H.  H.  Begley,  James  M.  Magee, 
C  A.  Smith,  J.  L.  Smith,  Geo.  F.  Smith,  Claud  F. 
Smith,  Henry  Whitmore,  A.  T.  Schwab,  L.  F.  Fas- 
ten, A.  L.  Chenoweth,  Geo.  C.  Cater,  J.  C.  Toney, 
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Thomas  Sherry  and  E.  H.  Hasbrouch  have,  or  claim 
to  have,  some  Interest,  lien  or  claim  in,  to,  or  upon 
the  said  premises,  canals,  reservoir,  irrigation 
works,  water  rights  and  structures,  or  some  part 
thereof ;  but  the  interests,  claims  or  liens  of  said  de- 
fendants are,  and  each  of  them  is,  subject,  subse- 
quent and  subordinate  to  the  said  mortgage  lien  of 
this  cross-complainant. 

XXII. 

That  numerous  liens  have  been  filed  against  the 
said  irrigation  system,  lands,  rights  of  way  and 
water  rights  hereinbefore  described,  arising  out  of 
the  construction  of  said  irrigation  system;  that  the 
amount  of  such  liens  and  existing  mortgages  against 
the  same  aggregate,  as  this  cross-complainant  is  in- 
formed and  believes,  upwards  of  $150,000.00,  and 
the  said  Crane  Creek  Irrigation  Land  &  Power  Com- 
pany is  unable  to  pay  or  discharge  the  same ;  that  in 
order  to  properly  preserve,  protect  and  maintain  said 
lands,  irrigation  system,  water  rights,  easements, 
rights  and  franchises  appurtenant  thereto  and  nec- 
essary for  the  use  and  operation  thereof,  and  in  or- 
der to  protect  this  cross-complainant  and  other  lien 
claimants  having  liens  or  mortgages  on  or  against 
said  property,  rights  and  franchises,  a  Receiver 
should  be  appointed  for  all  of  said  property,  irriga- 
tion works,  rights  and  franchises,  with  power  to  pre- 
serve, maintain  and  operate  the  same  pending  the 
foreclosure  of  this  cross-complainant's  mortgage  and 
the  liens  that  have  been  filed  against  said  property, 
rights  and  franchises,  as  aforesaid,  and  with  power 
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to  pay  the  taxes  levied  and  assessed  against  the  same 
and  other  necessary  outlays  and  disbursements. 

XXIII. 

That  after  the  the  execution  of  said  note  by  the 
defendant  Crane  Creek  Irrigation  Land  &  Power 
Company,  but  before  delivery  thereof  to  this  cross- 
complainant,  the  defendants  E.  D.  Ford,  A.  G.  But- 
terfield  and  R.  C.  McKinney,  for  value  received,  en- 
dorsed the  same  by  writing  their  names  across  the 
back  thereof,  and  waived  in  writing  presentation, 
demand,  protest  and  notice  of  non-payment ;  that  by 
virtue  of  such  endorsement  the  said  E.  D.  Ford,  A. 
G.  Butterfield  and  R.  C.  McKinney  each  became  and 
is  liable  for  the  payment  of  the  full  amount  due  this 
cross-complainant,  as  aforesaid. 

XXIV. 

This  cross-complainant  further  shows  that  no  pro- 
ceedings at  law  have  been  had  or  instituted  or  any 
other  suit  or  action  commenced  for  or  on  behalf  of 
this  cross-complainant  for  the  foreclosure  of  said 
mortgage  or  the  collection  of  the  amount  due  this 
cross-complainant,  as  aforesaid. 

In  Consideration  Whereof,  and  forasmuch  as  this 
cross-complainant  is  remediless  in  the  premises  ac- 
cording to  the  strict  course  of  the  common  law,  and 
can  only  have  relief  in  a  court  of  equity,  it  prays  the 
aid  of  this  Honorable  Court  as  follows : 

(a)  That  this  cross-complainant's  said  mortgage 
may  be  decreed  a  first  and  prior  lien  upon  the  lands 
and  premises  therein  described,  excepting  the  lands 
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released  therefrom  as  hereinbefore  stated,  and  upon 
the  irrigation  system,  property,  rights  and  fran- 
chises hereinbefore  described,  and  the  whole  thereof ; 
and  that  this  cross-complainant  may  have  a  decree 
foreclosing  its  said  mortgage,  and  judgment  against 
the  said  defendant  Crane  Creek  Irrigation  Land  & 
Power  Company  and  the  defendants  E.  D.  Ford,  A. 
G.  Butterfield  and  R.  C.  McKinney,  endorsers  of  said 
note,  for  the  sum  of  $35,986.10,  together  with  inter- 
est thereon  at  the  rate  of  six  per  cent.  (6%)  per  an- 
num from  the  27th  day  of  December,  1913,  and  for 
the  sum  of  $4,000.00  attorney's  fee,  and  costs  and 
disbursements  herein. 

(b)  That  the  usual  decree  may  be  made  for  the 
sale  of  said  premises  hereinbefore  described  and  em- 
braced in  said  mortgage,  according  to  law  and  the 
practice  of  this  Honorable  Court,  and  that  the  said 
irrigation  system  and  the  water  rights  appurtenant 
thereto  may  be  sold  as  an  entirety  or  whole  and 
without  redemption,  to  satisfy  the  amount  due  this 
cross-complainant,  as  aforesaid ;  and  that  in  case  of 
such  sale  the  said  defendants,  and  each  and  all  of 
them,  and  all  persons  claiming  by,  through,  or  un- 
der them,  or  either  of  them,  may  be  forever  barred 
and  foreclosed  of  and  from  all  equity  of  redemption, 
and  all  claim  of,  in  and  to  the  said  irrigation  system, 
lands,  rights  of  way,  water  rights,  rights  and  fran- 
chises, and  every  part  thereof,  and  that  the  pur- 
chaser thereof  be  let  into  the  immediate  possession 
of  said  premises,  irrigation  works,  rights  and  fran- 
chises so  sold;  and  that  in  the  event  the  proceeds  of 
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such  sale  be  insufficient  to  satisfy  and  discharge  the 
amount  due  this  cross-complainant,  as  aforesaid,  to- 
gether with  interest,  costs  of  suit,  and  attorney's 
fees  herein,  this  cross-complainant  may  have  judg- 
ment for  such  deficiency  against  the  defendant  Crane 
Creek  Irrigation  Land  &  Power  Company  and  the 
defendants  E.  D.  Ford,  A.  G.  Butterfield  and  R.  C. 
McKinney,  and  execution  therefor. 

(c)  That  a  Receiver  be  appointed  for  the  lands, 
irrigation  works,  water  rights  and  property  em- 
braced in  this  cross-complainant's  said  mortgage  and 
hereinbefore  described,  with  full  power  and  author- 
ity in  said  Receiver  to  take  immediate  possession  and 
control  thereof  "and  to  preserve,  protect,  maintain  and 
operate  the  same  under  the  direction  of  this  Honor- 
able Court,  and  in  such  manner  as  may  be  deemed 
necessary  from  time  to  time  under  the  circumstances 
of  the  case. 

(d)  That  this  cross-complainant  may  have  such 
other  and  further  relief  in  the  premises  as  the  nature 
of  the  case  may  require,  and  as  shall  be  proper  and 
agreeable  to  the  principles  of  equity  and  to  this  Court. 

And  it  may  please  your  Honors  to  grant  unto  this 
cross-complainant  a  writ  or  writs  of  subpoena  and 
other  process,  directed  to  the  Marshal  of  said  district, 
commanding  him  to  summon  the  defendants  herein- 
before named,  and  each  and  every  of  them,  to  be 
and  appear  in  this  Court  on  a  certain  day  therein 
named,  and  under  a  certain  penalty,  therein  to  be 
limited  and  stated,  and  then  and  there,  singly  and 
severally,  to  make  true  and  direct  answer  to  this 
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cross-bill  (but  not  under  oath,  such  answer  under 
oath  being  expressly  waived  as  to  each  of  said  de- 
fendants), and  to  show  cause,  if  any  they  have,  why 
the  prayer  of  this  cross-bill  should  not  be  granted  ac- 
cording to  the  rules  and  practices  of  this  Honorable 
Court,  and  to  stand  ready  to  perform  and  abide  by 
such  order,  direction  or  decree  as  may  be  made 
a>^ainst  them  in  the  premises,  and  as  to  your  Honor- 
able Court  shall  seem  meet. 

And  this  your  cross-complainant  will  ever  pray, 

etc. 

MANEY  BROTHERS  &  CO., 

By  RICHARDS  &  HAGA, 

Its  Solicitors. 

J.  H.  RICHARDS, 

0.  0.  HAGA, 

McKEEN  F.  MORROW, 

Counsel  for  Cross-Complainant,  Maney  Brothers 

&Co., 

Residence:     Boise,  Idaho. 

United  States  of  America, 
District  of  Idaho, 
County  of  Ada, — ss. 

E.  J.  Wells,  being  first  duly  sworn,  upon  his  oath 
deposes  and  says :  That  he  is  a  member  of  the  firm 
of  Maney  Brothers  &  Co.,  the  cross-complainant  in 
the  foregoing  cross-bill,  and  that  he  makes  this  affi- 
davit and  verification  for  and  on  behalf  of  the  said 
cross-complainant;  that  he  has  read  the  foregoing 
cross-bill  and  knows  the  contents  thereof,  and  that 
he  believes  the  facts  therein  stated  to  be  true. 

E.  J.  WELLS. 
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Subscribed  and  sworn  to  before  me  this  29th  day 
of  December,  1914. 

(Seal)  EDNA  L.  HICE, 

Notary  Public  in  and  for  Ada  County,  Idaho. 


EXHIBIT  ''A." 
MORTGAGE. 
This  Indenture,  made  and  entered  into  this  29th 
day  of  September,  1911,  between  the  Crane  Creek 
Irrigation  Land  &  Power  Company,  a  corporation 
duly  organized,  existing  and  doing  business  under 
and  by  virtue  of  the  laws  of  the  State  of  Idaho,  with 
its  principal  place  of  business  at  Weiser,  Idaho, 
(hereinafter  sometimes  called  the  mortgagor),  the 
party  of  the  first  part,  and  Maney  Bros.  &  Co.,  (a 
co-partnership  consisting  of  J.  W.  Maney,  residing 
at  Oklahoma  City,  Okla.,  John  Maney,  residing  at 
El  Reno,  Okla.,  and  Herbert  G.  Wells  and  E.  J. 
Wells,  both  residing  at  Boise,  Idaho,)  the  parties  of 
the  second  part;  (hereinafter  sometimes  called  the 
mortgagees). 

Witnesseth :  That  the  mortgagor  for  and  in  con- 
sideration of  the  sum  of  Eighty-seven  Thousand  Dol- 
lars, ($87,000.00),  lawful  money  of  the  United 
States,  to  it  in  hand  paid  by  the  parties  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged, 
has  granted,  bargained,  sold,  conveyed,  assigned, 
transferred  and  set  over,  and  by  these  presents  does 
grant,  bargain,  sell,  convey,  assign,  transfer  and  set 
over  unto  the  said  parties  of  the  second  part,  and  to 
their  heirs,  executors,  administrators  and  assigns 
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forever,  all  property  (whether  real,  personal  or 
mixed)  which  the  said  mortgagor  now  has  or  may 
hereafter  acquire,  and  particularly  the  following  de- 
scribed property,  to-wit: 

(a)  That  certain  reservoir  and  reservoir  site  sit- 
uated in  Township  Twelve  (12)  North,  Range  Two 
(2)  West,  B.  M.,  Washington  County,  Idaho,  appli- 
cation for  right  of  way  for  which  was  filed  in  the 
United  States  Land  Office,  Boise,  Idaho,  by  one  E.  D. 
Ford,  on  the  3rd  day  of  September,  1907,  which  said 
application  was  approved  by  Thos.  Ryan,  Acting  Sec- 
retary of  the  Interior,  on  the  26th  day  of  October, 
1907;  which  said  reservoir,  as  shown  by  said  map  (a 
duplicate  of  which  is  on  file  in  the  said  United  States 
Land  Office  at  Boise,  Idaho),  will  have  a  storage 
capacity  of  approximately  seventy  thousand  six  hun- 
dred and  seventeen  (70,617)  acre  feet,  with  a  dam 
fifty-nine  (59)  feet  high;  and  the  dam  for  which  said 
reservoir  is  situated  in  the  Southeast  Quarter 
(SEy4)  of  the  Southeast  Quarter  (SE^/i)  of  Section 
Nineteen  (19)  of  said  township  and  range;  and  all 
lands  situated  within  said  reservoir  site,  including 
the  right  of  way  secured,  as  aforesaid,  from  the  Gov- 
ernment of  the  United  States. 

(b)  All  canals,  ditches,  head-gates,  flumes,  pipe 
lines,  laterals  and  other  structures,  dams  and  works 
used  or  intended  to  be  used,  or  required  in  connection 
with  the  distribution  of  the  water  from  said  reser- 
voir, and  for  carrying  and  distributing  said  water  to 
the  place  or  places  of  intended  use,  now  owned  or  con- 
structed, or  which  may  hereafter  be  acquired  or  con- 
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structed  by  the  mortgagor,  with  the  rights  of  way 
therefor. 

(c)  All  water  rights  and  rights  to  the  use  of 
water  in  connection  with  the  reservoir  and  irrigation 
works  hereinbefore  described,  now  owned,  or  that 
may  hereafter  be  acquired,  by  the  mortgagor,  and 
particularly  including  the  following  permits  issued 
by  the  State  Engineer  of  the  State  of  Idaho,  all  of 
which  said  permits  are  now  owned  and  held  by  the 
mortgagor,  said  permits  being  issued  on  the  dates 
and  numbered  and  recorded  in  the  office  of  the  State 
Engineer  of  the  State  of  Idaho,  as  follows,  to-wit : 

Permit  No.  1720,  recorded  Book  6,  page  1720,  is- 
sued Dec.  9,  1905. 

Permit  No.  6830,  recorded  Book  20,  page  6830,  is- 
sued Aug.  16,  1910. 

Permit  No.  6832,  recorded  Book  20,  page  6832,  is- 
sued Sept.  3,  1910. 

Permit  No.  6833,  recorded  Book  20,  page  6833,  is- 
sued Sept.  30,  1910. 

Permit  No.  6834,  recorded  Book  20,  page  6834,  is- 
sued Oct.  20,  1910. 

( d )  The  lands,  described  as  follows : 
The  SEi/4  of  Sec.  5. 

Ei/s  of  the  SEi^,  and  the  SWi/4  of  the  SE14  of 

Sec.  10 
NE%  of  the  NEi/4  of  Sec.  15 
Ei/s  of  the  NE14  of  Sec.  10 
Ni/s  of  the  SE14  of  Sec.  17 
E1/2  of  the  NW14  of  Sec.  17 
SE14  of  the  SWi^  of  Sec.  8 
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SE14  of  the  NW1/4,  and  the  £1/2  of  the  SW%  of 

Sec.  11 
NEy4  of  the  NWy^  of  Sec.  14 
NW14  of  the  NW14  of  Sec.  8 
NW14  of  the  NE14,  and  the  m/2  of  the  NWy4, 

and  the  SWy4  of  the  NWy4  of  Sec.  12 
Lot  No.  4,  and  the  SE%  of  the  SW14  of  Sec.  7, 
All  in  Township  Ten  QO)  North,  Range  Four 
(4)  West,  B.  M. 
The  SWyi  of  Sec.  27 

Ny2  of  the  NEy4,  and  the  SEy^  of  ^he  NEy4, 

and  the  NEy4  of  the  SEi/4  of  Sec,  13 
All  in  Township  Eleven    (11)    North,  Range 
Four  (4)  West,  B.  M. 
And  the  Eys  of  the  SEy4  of  Sec.  12,  Township  Ten 
(10)  North,  Range  Five  (5)  West,  B.  M.,  con- 
taining 1440  acres,  more  or  less. 

Also  the  following  described  lands,  the  legal  title 
to  which  now  stands  in  the  State  of  Idaho,  but  certifi- 
cates for  the  purchase  of  which  are  held  by  the  said 
mortgagor,  to-wit: 

The  NEy4  of  the  NWy4  of  Sec.  9 

NWy^  of  the  NEi/4  of  Sec.  9 

NEy4  of  the  SWyt  of  Sec.  9 

NWy4  of  the  SWy4  of  Sec.  9 

SWy4  of  the  SWy4  of  Sec.  9 

SWy4  of  the  SWy4  of  Sec.  4 

SEy4  of  the  SWy4  of  Sec.  4 

SWy4  of  the  SEy4  of  Sec.  4 

SEy4  of  the  NWy4  of  Sec.  7 

NEy4  of  the  SEy4  of  Sec.  8 
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NW%  of  the  SEi/4  of  Sec.  8 

SW14  of  the  NEy4  of  Sec.  9 

SEy4  of  the  NW1/4  of  Sec.  9 

NW14  of  the  SE1/4  of  Sec.  9 

SWi^  of  the  NE14  of  Sec.  10 

NEy4  of  the  NWy4  of  Sec.  10 

All  in  Township  Ten  (10)  North,  Range  Four 
(4)  West,  B.  M. 
The  NW14  of  the  NEi/4  of  Sec.  33 

SW14  of  the  NE14  of  Sec.  33 

NEy4  of  the  NWy4  of  Sec.  33 

NW14  of  the  NW14  of  Sec.  33 

SWi/4  of  the  NWy4  of  Sec.  33 

SE14  of  the  NWi/i  of  Sec.  33 

NEy4  of  the  SWy4  of  Sec.  33 

NW14  of  the  SWy4  of  Sec.  33 

All  in  Township  Eleven    (11)    North,    Range 
Four  (4)  West,  B.  M. 
The  SEy4  of  the  SWy4  of  Sec.  2,  Township  Ten 

(10)  North,  Range  Five  (5)  West,  B.  M. 
The  NE14  of  the  NEi/4  of  Sec.  10 

SWy4  of  the  NEy4  of  Sec.  10 

SEi/4  of  the  NE%  of  Sec.  10 

NE14  of  the  SE14  of  Sec.  10 

NWl^  of  the  SEy4  of  Sec.  10 

SWi^  of  the  SEi/4  of  Sec.  10 

SEy4  of  the  SEy4  of  Sec.  10 

NWy4  of  the  SWy4  of  Sec.  11 

NEi/4  of  the  NWy4  of  Sec.  13 

NWy4  of  the  NW14  of  Sec.  13 

NE%  of  the  NE14  of  Sec.  14 
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NE14  of  the  NE14  of  Sec.  15 
NWi/4  of  the  NEi/4  of  Sec.  15 
SWiA  of  the  NEy4  of  Sec.  15 
All  in  Township  Eleven  (11)  North,  Range  Six 

(6)  West,  B.  M. 
The  SW14  of  the  SWy^  of  Sec.  36 
SW1/4  of  the  SE%  of  Sec.  36 
SE14  of  the  SE14  of  Sec.  36 
NEy4  of  the  SEy^  of  Sec.  36 
NWy4  of  the  SEy4  of  Sec.  36 
All  in  Township  Eleven  (11)  North,  Range  Five 

(5)  West,  B.  M.,  containing  1760  acres,  more 

or  less. 

To  Have  and  to  Hold  all  and  singular  the  above 
described  real,  personal  and  mixed  property,  and  the 
rights,  franchises,  contracts,  mortgages,  notes, 
bonds,  water  rights  and  permits,  rights  of  way,  res- 
ervoirs, dams,  canals,  flumes,  pipe  lines,  ditches  and 
other  structures  forming  a  part  of  said  irrigation 
system  now  owned  by  the  mortgagor,  or  hereafter 
constructed  or  acquired  by  the  mortgagor,  with  all 
the  easements,  rights  of  way,  privileges,  and  appur- 
tenances thereunto  belonging,  or  in  anywise  apper- 
taining. 

This  grant  is  intended  as  a  mortgage  to  secure  the 
payment  of  a  certain  promissory  note  of  even  date 
herewith  executed  and  delivered  by  the  said  mort- 
gagor unto  the  said  mortgagees,  a  copy  of  which  said 
note  is  in  words  and  figures  following,  to-wit  : 
$87,000.00  Weiser,  Idaho,  September  29, 1911. 
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For  Value  Received,  The  Crane  Creek  Irrigation 
Land  &  Power  Company,  a  corporation,  promises  to 
pay  to  the  order  of  Maney  Bros.  &  Co.,  at  the  Boise 
City  National  Bank  at  Boise,  Idaho,  on  the  15th  day 
of  November,  1912,  the  sum  of  Eighty-seven  Thous- 
and Dollars  ($87,000.00),  in  lawful  money  of  the 
United  States,  with  interest  thereon  at  the  rate  of  six 
per  cent.  (6%)  per  annum  from  November  15th, 
1911. 

In  case  suit  or  action  be  instituted  for  the  collec- 
tion of  this  note,  or  any  portion  thereof,  the  under- 
signed agrees  to  pay  in  addition  to  costs  and  disburse- 
ments allowed  by  statute,  such  sum  as  the  Court  may 
adjudge  reasonable  as  attorneys'  fees  in  said  suit  or 
action. 

CRANE  CREEK  IRRIGATION  LAND 
&  POWER  COMPANY, 

(Corporate  Seal)  By  E.  D.  Ford,  President. 

Attest:     E.  P.  Hall,  Secretary. 

Together  with  any  and  all  other  indebtedness  to 
the  mortgagees,  whether  evidenced  by  note  or  notes, 
or  otherwise,  of  the  mortgagor,  and  together  with 
any  sum  or  sums,  which  the  mortgagees,  or  either  of 
them,  may  pay  or  deem  it  necessary  to  pay  in  order 
to  protect  the  said  property,  or  any  part  thereof,  or 
any  rights  of  the  mortgagor  or  of  the  mortgagees 
therein  because  of  any  prior  lien  or  claim,  or  other 
charge  against  the  same,  whether  heretofore  or  here- 
after created. 

And  these  presents  shall  be  void  if  payment  be 
made  by  the  said  mortgagor,  its  successors  or  as- 
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signs,  of  the  said  note  when  due,  and  of  all  other  sums 
due  or  to  become  due,  the  mortgagees  from  the  mort- 
gagor, or  which  the  mortgagees,  or  either  of  them, 
may  have  advanced  or  paid,  with  interest  thereon  as 
herein  provided.  But  in  case  default  shall  be  made 
in  the  payment  of  said  sums  of  money,  or  any  part 
thereof,  when  the  same  become  due  and  should  or 
ought  to  be  paid,  then  and  from  thenceforth  it  shall 
be  optional  with  the  said  mortgagees,  their  or  either 
of  their  executors,  administrators  or  assigns,  to  enter 
into  and  upon  all  and  singular  the  above  described 
premises  and  to  sell  and  dispose  of  the  same  and  of 
all  benefit  and  equity  of  redemption  of  the  mortgagor, 
its  successors  or  assigns,  according  to  law.  And,  out 
of  the  money  arising  from  such  sale,  to  retain  the 
amount  due  the  mortgagees,  together  with  the  costs 
and  charges  of  foreclosure  suit,  including  reasonable 
counsel  fees,  and  also  the  amounts  of  all  such  pay- 
ments for  taxes,  assessments,  or  encumbrances  which 
the  mortgagees,  or  either  of  them,  may  have  paid  in 
order  to  protect  said  property  against  other  liens, 
charges  and  encumbrances,  with  the  interest  thereon 
at  the  rate  of  eight  per  cent.  (8%)  per  annum,  ren- 
dering the  over-plus,  if  any  there  should  be,  unto  the 
said  mortgagor,  its  successors  or  assigns. 

And  the  said  mortgagor  hereby  further  covenants, 
promises  and  agrees  to  and  with  the  mortgagees,  to 
pay  and  discharge  at  maturity  all  taxes,  assessments, 
liens,  or  other  encumbrances  now  subsisting,  or  here- 
after to  be  laid  or  imposed  upon  said  premises,  or 
which  may  be  in  effect  a  prior  charge  thereupon  to 
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these  presents,  during  the  continuance  hereof,  and  in 
default  thereof,  the  mortgagees  may,  at  their  option, 
pay  and  discharge  the  same;  but  all  sums  so  paid 
by  the  mortgagees  shall  bear  interest  as  aforesaid  at 
the  rate  of  eight  per  cent.  (8%)  per  annum  until 
paid,  and  shall,  as  aforesaid,  be  considered  as  secured 
by  these  presents  and  be  a  lien  upon  said  property, 
premises,  rights  and  franchises,  and  shall  be  deduct- 
ed from  the  proceeds  of  the  sale  thereof,  as  above 
stated,  with  interest  as  aforesaid. 

And  the  parties  hereto  expressly  agree  as  follows : 

1.  The  mortgagor  shall  have  the  right  to  carry 
out  its  contract  with  what  is  known  as  the  Sunny- 
side  Irrigation  District,  which  contract  bears  date 
of  August  22nd,  1910.  But  the  mortgagees  shall  not 
be  required  to  release  the  lien  of  this  indenture  on 
any  of  the  property  herein  described,  or  upon  the 
property  to  be  conveyed  under  said  contract  by  the 
mortgagor  to  said  Sunnyside  Irrigation  District,  un- 
til there  has  been  deposited,  as  additional  security 
for  the  indebtedness  secured  hereby,  with  F.  F.  John- 
son, Cashier  of  the  Boise  City  National  Bank,  of 
Boise,  Idaho,  as  Trustee,  Seventy-five  Thousand  Dol- 
lars ($75,000.00)  par  value  of  the  legally  issued 
bonds  of  said  irrigation  district,  the  legality  of 
which  said  bonds  shall  first  have  been  approved  by 
the  Supreme  Court  of  the  State  of  Idaho.  But  upon 
such  bonds  being  delivered  the  mortgagees  agree  to 
fully  release  from  the  lien  of  this  indenture  the  in- 
terest to  be  conveyed  by  the  mortgagor  under  its  said 
contract  to  said  Sunnyside  Irrigation  District. 
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2.  The  mortgagor  shall  likewise  have  the  right  to 
carry  out  its  contract  with  what  is  known  as  the 
Crane  Creek  Irrigation  District,  which  contract  bears 
date  of  August  22nd,  1910.  But  the  mortgagees 
shall  not  be  required  to  release  the  lien  of  this  inden- 
ture on  any  of  the  property  herein  described,  or  upon 
the  property  to  be  conveyed  under  said  contract  by 
the  mortgagor  to  said  Crane  Creek  Irrigation  Dis- 
trict, until  there  has  been  deposited,  as  additional 
security  for  the  indebtedness  secured  hereby,  with 
F.  F.  Johnson,  Cashier  of  the  Boise  City  National 
Bank  of  Boise,  Idaho,  as  Trustee,  Fifty  Thousand 
Dollars  ($50,000.00)  par  value,  of  the  legally  issued 
bonds  of  said  irrigation  district,  the  legality  of  which 
said  bonds  shall  have  first  been  approved  by  the  Su- 
preme Court  of  the  State  of  Idaho.  But  upon  such 
bonds  being  delivered  the  mortgagees  agree  to  fully 
release  from  the  lien  of  this  indenture  the  interest 
to  be  conveyed  by  the  mortgagor  under  its  said  con- 
tract to  said  Crane  Creek  Irrigation  District. 

3.  The  mortgagor  having  heretofore  contracted 
to  sell  to  the  Weiser  Irrigation  District  fifteen  thous- 
and (15,000)  acre  feet  of  water  in  its  said  reservoir, 
it  is  hereby  mutually  agreed  that  this  indenture  shall 
not  be  a  lien  or  encumbrance  on  the  interest  to  be 
conveyed  by  the  mortgagor  to  said  Weiser  Irrigation 
District,  but  such  interest,  to-wit :  an  interest  in  said 
reservoir  and  irrigation  system  and  the  water  rights 
appurtenant  thereto  sufficient  to  give  said  Weiser 
Irrigation  District  fifteen  thousand  (15,000)  acre 
feet  of  water  in  said  reservoir,  shall  be  unaffected  by 
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the  lien  hereof,  in  the  event  such  interest  be  accepted 
or  taken  over  by  said  Weiser  Irrigation  District ;  and 
in  lieu  thereof  the  mortgagor  hereby  expressly  agrees 
to  deposit  with  said  trustee,  as  additional  security  for 
the  indebtedness  secured  hereby,  as  soon  as  the  same 
can  be  delivered  or  so  turned  over  under  the  terms  of 
the  contract  between  the  mortgagor  and  said  Weiser 
Irrigation  District,  the  entire  consideration  to  be  re- 
ceived by  the  mortgagor  from  said  Weiser  Irrigation 
District  for  said  interest  in  said  reservoir  and  irriga- 
tion system,  which  consideration  it  is  agreed  shall  be 
Seventy-five  Thousand  Dollars,  ($75,000.00)  par 
value,  of  the  legally  issued  bonds  of  said  District. 
And  it  is  further  stipulated  and  agreed  that  in  the 
event  said  Weiser  Irrigation  District  should  fail  to 
authorize  the  issuance  of  said  bonds  for  said  pur- 
pose, or  should  fail  to  carry  out  its  said  contract  with 
the  mortgagor  for  the  purchase  of  said  water  and 
interest,  then  and  in  that  event,  the  lien  of  this  inden- 
ture shall  attach  to  the  interest  and  water  so  intended 
to  be  conveyed  to  said  Weiser  Irrigation  District. 

4.  The  mortgagees  agree  that  the  mortgagor  may 
sell  water  rights  and  interest  in  its  said  irrigation 
system  for  the  irrigation  of  lands  situated  thereunder 
in  addition  to  the  rights  which  it  is  hereby  authorized 
to  contract  or  sell  to  the  irrigation  districts  above 
mentioned.  But  in  the  case  of  each  and  every  such 
sale  it  shall  pay  to  the  mortgagees  Five  Dollars 
($5.00)  for  each  acre  foot  of  water  sold  in  said  sys- 
tem; such  payment  shall  be  immediately  credited 
upon  the  indebtedness  due  the  mortgagees  hereunder. 
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But  in  the  event  such  water  rights  or  interest  be  sold 
on  time  and  security  be  taken  therefore,  (and  secur- 
ity shall  be  taken  in  every  case  where  the  same  are 
sold  on  time),  then  such  security  to  the  amount  of 
Five  Dollars  ($5.00)  per  acre  foot  shall  be  deposited 
with  the  said  trustee,  and  held  as  hereinafter  provid- 
ed. But  the  mortgagor  may,  at  its  option,  in  lieu  of 
depositing  the  consideration  received  for  the  sale  of 
said  water  rights  or  interest,  pay  to  the  mortgagees 
Five  Dollars  ($5.00)  per  acre  foot,  as  aforesaid,  for 
such  water  rights  or  interest,  and  upon  such  payment 
being  made,  or  security  deposited,  as  aforesaid,  the 
mortgagees  will  execute  a  release  of  this  indenture 
in  so  far  as  it  affects  the  interest  or  water  rights  sold. 

5.  The  mortgagor  may  in  the  usual  course  of 
business  and  at  the  reasonable  market  value,  sell  any 
of  the  lands  above  described,  excepting  what  may  be 
required  for  rights  of  way  for  the  reservoir,  canals,  or 
other  parts  of  the  irrigation  system,  and  may  pay  the 
usual  commissions  for  effecting  such  sales,  taxes  and 
liens  prior  to  this  indenture;  but  the  balance  of  the 
proceeds  from  said  sales  and  the  whole  thereof,  if 
paid  in  cash,  shall  immediately  be  turned  over  to  the 
mortgagees  and  applied  on  the  indebtedness  secured 
hereby;  and  if  such  balance  be  not  paid  in  cash  it 
shall  be  properly  secured  and  the  note,  mortgage  or 
contract  deposited  with  the  trustee,  to  be  by  the  trus- 
tee held  and  sold  as  herein  provided.  Upon  such 
sales  being  made  the  mortgagees  will  as  and  when 
requested  execute  necessary  releases  releasing  the 
property  sold  from  the  lien  of  this  indenture. 
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6.  The  mortgagor  shall  have  the  right  to  extend 
until  January  1st,  1913,  present  or  existing  mort- 
gages or  liens  without  waiver  of  priority  of  the  lien 
of  such  mortgage  over  this  indenture. 

7.  The  mortgagor  shall  have  the  right  to  sell  the 
bonds  deposited  with  the  trustee  of  the  Crane  Creek 
Irrigation  District  and  of  the  Sunnyside  Irrigation 
District,  or  any  part  thereof,  at  not  less  than  seventy- 
five  per  cent.  (75% )  of  their  par  value,  and  the  trus- 
tee is  hereby  authorized  to  deliver  to  the  mortgagor, 
or  any  of  its  officers,  any  of  said  District  bonds  upon 
receipt  of  seventy-five  per  cent.  (75%)  of  the  par 
value  thereof;  and  the  money  so  received  shall  be 
turned  over  to  the  mortgagees  and  applied  upon  the 
indebtedness  secured  hereby.  But  none  of  the  bonds 
of  the  Weiser  Irrigation  District  shall  be  sold  at  less 
than  ninety  per  cent.  (90% )  of  their  par  value. 

8.  In  the  event  the  said  F.  F.  Johnson,  the  Trus- 
tee herein  named,  should  for  any  reason  cease  to  be 
an  officer  of  the  Boise  City  National  Bank,  then  the 
trusts,  powers  and  authority  by  this  indenture  con- 
ferred upon  said  F.  F.  Johnson  shall  vest  in  and  be 
exercised  by  the  cashier  of  said  Boise  City  National 
Bank;  and  no  assignment  or  other  instrument  shall 
be  required  to  transfer  from  said  F.  F.  Johnson,  in 
the  event  he  ceases  to  be  an  officer  of  said  bank,  to  the 
cashier  of  said  bank  the  trusts,  powers  and  authority 
hereby  conferred  upon  said  trustee. 

9.  Upon  default  in  the  payment  of  the  indebted- 
ness secured  hereby,  and  upon  the  failure  of  the  mort- 
gagor to  pay  the  same  according  to  the  terms  hereof. 
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the  trustee  above  named  shall  upon  the  request  of  the 
mortgagees,  or  either  of  them,  sell  all  security,  in- 
cluding the  bonds  aforesaid,  which  may  have  been 
deposited  with  him,  according  to  the  laws  of  the  State 
of  Idaho  for  the  sale  of  pledged  property.  And  the 
proceeds  of  such  sale,  less  the  expenses  of  sale  and 
the  charges  of  the  trustees,  including  reasonable  at- 
torneys' fees  to  be  determined  by  the  trustee,  shall 
be  paid  to  the  mortgagees  and  credited  upon  the  in- 
debtedness secured  hereby;  and  thereupon  this  in- 
denture may  be  foreclosed  by  the  mortgagees  accord- 
ing to  its  terms,  and  in  the  manner  provided  by  the 
laws  of  the  State  of  Idaho. 

10.  The  mortgagor  shall  endorse  over  or  assign 
to  the  trustee  all  notes,  mortgages,  contracts  or  other 
instruments  required  to  be  deposited  with  the  trus- 
tee hereunder,  so  that,  in  the  event  of  a  sale  thereof 
under  the  power  of  sale  herein  given  the  trustee, 
title  thereto  may  be  given  the  purchaser  at  such  sale. 
And  the  contracts  which  the  mortgagor  has  with  the 
irrigation  districts  herein  mentioned,  and  all  exten- 
sions thereof  and  amendments  thereto  that  may  here- 
after be  made,  are  hereby  assigned  to  the  mortga- 
gees hereunder  as  security  for  the  indebtedness  se- 
cured hereby.  The  trustee  may  take  all  necessary 
action  in  his  own  name,  or  otherwise,  to  enforce  the 
payment  and  collection  of  notes,  contracts  and  mort- 
gages and  other  evidence  of  indebtedness  deposited 
with  him  hereunder. 

11.  It  is  hereby  expressly  agreed  and  stipulated 
between  the  parties  hereto  that  both  partial  and  full 


Crane  Creek  Irrigation^  Etc.  Co,  43 

releases  of  the  lien  created  by  this  indenture  upon  any 
of  the  property  herein  described  or  referred  to  may 
be  executed  by  any  of  the  said  mortgagees,  and  each 
of  said  mortgagees  is  hereby  expressly  given  full 
power  and  authority  to  act  for  all  of  said  mortgagees 
in  the  execution  and  delivery  of  such  releases,  and 
any  release  or  satisfaction  hereof,  either  in  whole  or 
in  part,  executed  by  any  one  of  said  mortgagees  shall 
be  as  binding  and  effective  as  if  executed  by  all  the 
members  of  said  co-partnership  of  Maney  Bros.  &  Co. 

The  execution  of  this  indenture  by  the  mortgagor 
has  been  authorized  by  the  Board  of  Directors  of  said 
mortgagor  at  a  meeting  thereof  this  day  legally  called 
and  held. 

In  Witness  Whereof,  the  said  Crane  Creek  Irriga- 
tion Land  &  Power  Company  has  caused  its  name  to 
be  hereunto  subscribed  by  its  President,  and  its  cor- 
porate seal  affixed,  attested  by  its  Secretary ;  and  the 
said  Maney  Bros.  &  Co.  have  caused  their  firm  name 
to  be  hereunto  subscribed  by  a  member  of  said  firm, 
in  duplicate,  the  day  and  year  first  above  written. 
CRANE  CREEK  IRRIGATION  LAND 
&  POWER  COMPANY, 

By  E.  D.  Ford,  President. 

Attest:     E.  P.  Hall,  Secretary. 

MANEY  BROS.  &  CO., 

By  H.  G.  Wells. 

State  of  Idaho, 

County  of  Washington, — ss. 

On  this  29th  day  of  September  in  the  year  1911, 
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before  me,  B.  S.  Varian,  a  Notary  Public  in  and  for 
said  County  and  State,  personally  appeared  E.  D. 
Ford,  known  to  me  to  be  the  President  of  the  Crane 
Creek  Irrigation  Land  &  Power  Company,  the  cor- 
poration which  executed  the  foregoing  instrument, 
and  acknowledged  to  me  that  such  corporation  ex- 
ecuted the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  notarial  seal  the  day  and  year  in  this 
certificate  written. 

My  commission  expires  the  22nd  day  of  June,  1915. 
(Seal)  (Signed)     B.  S.  VARIAN. 

State  of  Idaho, 

County  of  Washington, — ss. 

E.  D.  Ford,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  the  President  of  the  Crane  Creek 
Irrigation  Land  &  Power  Company,  the  corporation 
who  executed  the  foregoing  mortgage ;  that  such  cor- 
poration executed  the  same  as  mortgagor  and  for  the 
uses  and  purposes  therein  set  forth ;  that  said  mort- 
gage was  made  and  executed  by  said  corporation  in 
good  faith  and  without  any  design  or  intent  to  hinder, 
delay  or  defraud  the  creditors  of  said  corporation. 

(Signed)     E.  D.  FORD. 

Subscribed  and  Sworn  to  before  me  this  29th  day  of 
September,  1911. 

(Seal)  B.  S.  Varian,  Notary  Public. 

Cross-bill  filed  December  29,  1914. 
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(Title  of  Court  and  Cause.) 
Answer  of  Crane  Creek  Irrigation  Land  &  Power 
Company,  a  Corporation,  and  E.  D.  Ford,  A.  C. 
Butter  field  and  R.  C.  McKinney,  defendants 
above  named,  to  the  Cross-Bill  of  Maney  Broth- 
ers and  Company,  a  co-partnership,  not  waiving 
but  reserving  and  insisting  upon  the  said  de- 
fendants' motion  to  dismiss  the  said  cross-bill 
heretofore  filed  and  now  Pending  in  this  Court, 

I. 

The  said  defendants  admit  that  the  Crane  Creek 
Irrigation  Land  and  Power  Company,  Crane  Creek 
Irrigation  District,  Sunnyside  Irrigation  District, 
The  Idaho  National  Bank,  Slick  Brothers  Construc- 
tion Company,  Limited,  are  corporations  organized 
and  existing  under  the  laws  of  the  State  of  Idaho, 
and  are  citizens  respectively  thereof;  that  the  C.  R. 
Shaw  Wholesale  Company  is  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  State  of 
Nevada  and  is  a  citizen  thereof;  that  the  Utah  Fire 
Clay  Company  is  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  Utah  and  a  citi- 
zen thereof;  that  the  Portland  Wood  Pipe  Company 
is  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Oregon  and  a  citizen  thereof; 
that  the  defendants,  Pete  March,  J.  M.  Pinckard, 
F.  A.  Squier,  S.  C.  Comerford,  Jim  Mirehouse,  Guy 
Comerford,  Wm.  R.  Comerford,  H.  H.  Begley,  James 
M.  Magee,  C.  A.  Smith,  J.  L.  Smith,  Claud  F.  Smith, 
Henry  Whitmore,  A.  T.  Schwab,  A.  L.  Chenoweth, 
Geo.  C.  Cater,  J.  C.  Toney,  Thomas  Sherry,  E.  H. 
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Hasbrouch,  E.  D.  Ford,  A.  G.  Butterfield  and  R.  C. 
McKinney  are  residents  and  citizens  of  the  State  of 
Idaho;  that  the  defendant,  L.  F.  Easton,  is  a  resi- 
dent and  citizen  of  the  State  of  Wisconsin ;  that  the 
defendant,  G.  A.  Heman,  is  a  resident  and  citizen 
of  the  State  of  Missouri. 

IL 

These  defendants  admit  that  the  cross-complain- 
ant, Maney  Brothers  and  Company,  is  a  co-partner- 
ship consisting  of  J.  W.  Maney  and  John  Maney, 
each  a  citizen  and  resident  of  the  State  of  Oklahoma, 
and  Herbert  G.  Wells  and  E.  J.  Wells,  each  a  citizen 
and  resident  of  the  State  of  Idaho. 

III. 

Admit  that  the  matter  in  controversy,  exclusive  of 
interest  and  costs,  exceeds  the  sum  of  Three  Thous- 
and Dollars  ($3,000.00). 

IV. 

Admit  that  the  bill  of  complaint  of  the  plaintiff, 
Portland  Wood  Pipe  Company,  is  brought  to  fore- 
close a  pretended  mechanic's  lien  alleged  to  cover 
an  irrigation  system,  reservoir,  water  rights  and 
water  appropriations,  and  the  rights  of  way  there- 
for, constructed  by  the  Crane  Creek  Irrigation  Land 
and  Power  Company,  but  deny  that  it  is  as  a  whole 
the  identical  irrigation  system  described  in  this 
cross-complainant's  mortgage  by  this  cross-bill 
sought  to  be  foreclosed,  and  allege  that  only  a  part 
of  said  system  is  so  included  in  and  described  in  said 
mortgage. 


Crane  Creek  Irrigation^  Etc.  Co.  47 

V. 

Admit  that  on  the  29th  day  of  September,  1911, 
the  Crane  Creek  Irrigation  Land  and  Power  Com- 
pany, for  a  valuable  consideration,  made  and  deliver- 
ed to  the  cross-complainant  herein  its  promissory 
note  as  in  the  words  and  figures  and  for  the  sum,  as 
set  out  in  said  cross-bill  in  paragraph  XIII. 

VI. 

Admit  that  to  secure  the  payment  of  said  note  the 
said  Crane  Creek  Irrigation  Land  and  Power  Com- 
pany on  the  same  day  made  and  delivered  to  the 
cross-complainant  herein  a  mortgage,  whereby  it 
mortgaged,  or  attempted  to  mortgage,  to  said  cross- 
complainant,  the  following  described  property,  situ- 
ate in  Washington  County,  Idaho,  to-wit : 

(a)  That  certain  reservoir  and  reservoir 
site  situated  in  Township  Twelve  (12)  North, 
Range  Two  (2)  West,  B.  M.,  Washington 
County,  Idaho,  application  for  right  of  way 
for  which  was  filed  in  the  United  States  Land 
Office,  Boise,  Idaho,  by  one  E.  D.  Ford,  on  the  3rd 
day  of  September,  1907,  which  said  application  was 
approved  by  Thos.  Ryan,  Acting  Secretary  of  the  In- 
terior, on  the  26th  day  of  October,  1907;  which  said 
reservoir,  as  shown  by  said  map  (a  duplicate  of 
which  is  on  file  in  the  said  United  States  Land  Office 
at  Boise,  Idaho),  will  have  a  storage  capacity  of  ap- 
proximately seventy  thousand  six  hundred  and  sev- 
enteen (70,617)  acre  feet,  with  a  dam  fifty-nine  (59) 
feet  high;  and  the  dam  for  which  said  reservoir  is 
situated  in  the  Southeast  Quarter    (SEi/4)    of  the 
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Southeast  Quarter  (SEVi)  of  Section  Nineteen  (19) 
of  said  township  and  range;  and  all  lands  situated 
within  said  reservoir  site,  including  the  right  of  way 
secured,  as  aforesaid,  from  the  Government  of  the 
United  States. 

(b)  All  canals,  ditches,  headgates,  flumes,  pipe 
lines,  laterals  and  other  structures,  dams  and  works 
used  or  intended  to  be  used,  or  required  in  connection 
with  the  distribution  of  the  water  from  said  reser- 
voir, and  for  carrying  and  distributing  said  water  to 
the  place  or  places  of  intended  use,  now  owned  or 
constructed,  or  which  may  hereafter  be  acquired  or 
constructed  by  the  said  Crane  Creek  Irrigation  Land 
&  Power  Company,  with  the  rights  of  way  there- 
for. 

(c)  All  water  rights  and  rights  to  the  use  of 
water  in  connection  with  the  reservoir  and  irrigation 
works  hereinbefore  described,  now  owned,  or  that 
may  hereafter  be  acquired,  by  said  Crane  Creek  Ir- 
rigation Land  &  Power  Company,  and  particularly 
including  the  following  permits  issued  by  the  State 
Engineer  of  the  State  of  Idaho,  all  of  which  permits 
are  now  owned  and  held  by  the  Crane  Creek  Irriga- 
tion Land  &  Power  Company,  said  permits  being  is- 
sued on  the  dates  and  numbered  and  recorded  in  the 
office  of  the  State  Engineer  of  the  State  of  Idaho,  as 
follows,  to-wit: 

Permit  No.  1720,  recorded  Book  6,  page  1720, 
issued  Dec.  9,  1905. 

Permit  No.  6830,  recorded  Book  20,  page  6830, 
issued  Aug.  16,  1910. 
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Permit  No.  6832,  recorded  Book  20,  page  6882, 
issued  Sep.  3,  1910. 

Permit  No.  6833,  recorded  Book  20,  page  6833, 
issued  Sep.  30,  1910. 

Permit  No.  6834,  recorded  Book  20,  page  6834, 
issued  Oct.  20, 1910. 

(d)  The  lands  described  as  follows,  excluding 
from  such  description  the  lands  subsequently  releas- 
ed, as  set  forth  in  cross-complainant's  cross-bill,  to- 
wit: 

The  SE14  of  Sec.  5 

E1/2  of  the  SE14,  and  the  SW14  of  the  SEi/4 

of  Sec.  10 
NE14  of  the  NE14  of  Sec.  15 
E1/2  of  the  NE14  of  Sec.  10 
N1/2  of  the  SE14  of  Sec.  17 
E1/2  of  the  NWy4  of  Sec.  17 
SE14  of  the  SWV4  of  Sec.  8 
SE14  of  the  NWV4,  and  the  Ei/g  of  the  SW14 

of  Sec.  11 
NE14  of  the  NW14  of  Sec.  14 
NW14  of  the  NEi/4,  and  the  N1/2  of  the  NW14, 

and  the  SW14  of  the  NW14  of  Sec.  12 
Lot  4,  and  the  SE14  of  the  SW14  of  Sec.  7 
All  in  Township  Ten  (10)  North,  Range  Four 
(4)  West  B.  M. 
And  the  E1/2  of  the  SEi/4  of  Sec.  12,  Township 

Ten  North  Range  5  West,  B.  M. 
All  of  said  lands  being  patented  and  situate  with- 
in the  boundaries  of  the  Sunnyside  Irrigation  Dis- 
trict. 
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The  SWi^  of  Sec.  27 

N1/2  of  the  NE14,  and  the  SEi^  of  the  NE%, 

and  the  NE14  of  the  SE14  of  Sec.  13. 
All  in  Township  11  North,  Range  4  West,  B.  M. 
And  all  patented,  and  situate   within   the   boun- 
daries of  the  Crane  Creek  Irrigation  District. 

Also,  the  following  described  lands,  the  legal  title 
to  which  is  vested  in  the  State  of  Idaho,  but  certifi- 
cates for  the  purchase  of  which,  under  the  laws  of 
the  State,  are,  and  at  the  time  of  the  execution  and 
delivery  of  the  said  mortgage  were,  held  by  the  said 
Crane  Creek  Irrigation  Land  and  Power  Company, 
to-wit : 

The  NE14  of  the  SW14  of  Sec.  9 

NWy^  of  the  SWy^  of  Sec.  9 

SW14  of  the  SWy4  of  Sec.  9 

SEi^  of  the  NWy^  of  Sec.  7 

NEy^  of  the  SE14  of  Sec.  8 

NWy4  of  the  SEy4  of  Sec.  8 

NWy4  of  the  SEyt  of  Sec.  9 

SW14  of  the  NEy4  of  Sec.  10 

NE14  of  the  NWyt  of  Sec.  10 
All  being  State  lands  and  situate  within  the  boun- 
daries of  the  Sunnyside  Irrigation  District,  in  Town- 
ship 10  North,  Range  4  West,  B.  M. 
The  NWy4  of  the  NEy4  of  Sec.  33 

SWi/4  of  the  NEy4  of  Sec.  33 

NEy4  of  the  NWi/4  of  Sec.  33 

NW14  of  the  NW14  of  Sec.  33 

SW]^  of  the  NWy4  of  Sec.  33 

SEi/4  of  the  NWy4  of  Sec.  33 
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NEi/4  of  the  SW14  of  Sec.  33 
NW%  of  the  SWy4  of  Sec.  33 
All  in  Township  11  North,  Range  4  West,  B.  M., 
and  situate  within  the  boundaries  of  the  Crane  Creek 
Irrigation  District. 
And  the  SE1/4  of  the  SW1/4  of  Sec.  2,  Township  10 

North,  Range  5  West,  B.  M. 
All  within  the  boundaries  of  the  Sunnyside  Irri- 
gation District. 

And  the  NE14  of  the  NEi^  of  Sec.  10 
SW14  of  the  NE14  of  Sec.  10 
SE1/4  of  the  NEi/i  of  Sec.  10 
NE1/4  of  the  SEi/4  of  Sec.  10 
NW14  of  the  SE14  of  Sec.  10 
SW%  of  the  SEy4  of  Sec.  10 
SE14  of  the  SE1/4  of  Sec.  10 
NW1/4  of  the  SW1/4  of  Sec.  11 
NE1/4  of  the  NW1/4  of  Sec.  13 
NWi/4  of  the  NWi/4  of  Sec.  13 
NEi/4  of  the  NE14  of  Sec.  14 
NEy4  of  the  NEy4  of  Sec.  15 
NWi^  of  the  NEi/4  of  Sec.  15 
SWy4  of  the  NEy4  of  Sec.  15 
All  in  Township  11  North,  Range  6  West,  B.  M., 
and  State  lands  and  situate  outside  of  the  boundaries 
of  the  Sunnyside  and  Crane  Creek  Irrigation  Dis- 
tricts. 

And  SWy4  of  the  SW14  of  Sec.  36 
SWy4  of  the  SEy4  of  Sec.  36 
SEi^  of  the  SEi^  of  Sec.  36 
NE14  of  the  SEy4  of  Sec.  36 
NW14  of  the  SEy4  of  Sec.  36 
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All  in  Township  11  North,  Range  5  West,  B.  M., 
and  all  State  lands  and  situate  outside  of  the  boun- 
daries of  the  Sunnyside  and  Crane  Creek  Irrigation 
Districts ;  together  with  all  rights  of  way,  reservoirs, 
dams,  canals,  flumes,  pipe  lines,  ditches  and  other 
structures  forming  a  part  of  said  irrigation  system, 
whether  then  owned  by  the  said  Crane  Creek  Irriga- 
tion Land  and  Power  Company,  or  thereafter  con- 
structed or  acquired  by  said  Company,  with  all  the 
easements,  rights  of  way,  privileges  and  appurte- 
nances thereunto  belonging  or  in  anywise  appertain- 
ing, as  appears  by  an  alleged  copy  of  said  mortgage 
attached  to  said  cross-bill  as  Exhibit  "A"  and  made  a 
part  thereof. 

VII. 

That  said  defendants  admit  that  said  mortgage 
was  acknowledged,  certified  and  recorded  on  the  6th 
day  of  October,  A.  D.  1911,  in  Book  15  of  Mortgages, 
beginning  with  page  403. 

VIII. 

Admit  the  allegations  of  paragraph  XVI  in  said 
cross-bill,  as  therein  made,  and  that  at  the  time  of 
filing  said  cross-bill  there  was  a  balance  due  the  said 
cross-complainant  aforesaid  of  Thirty-five  Thousand 
Nine  Hundred  Eighty-six  and  Ten  One-hundredths 
($35,986.10)  Dollars,  with  interest  thereon  from  the 
27th  day  of  December,  1913,  at  six  per  centum  per 
annum. 

IX. 

Admit  the  default  of  the  Crane  Creek  Irrigation 
Land  and  Power  Company  in  the  payment  of  taxes 
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and  other  payments  required  to  be  paid,  and  all  alle- 
gations made  in  paragraph  XVII  of  said  cross-bill. 

X. 

Admit  all  the  allegations  made  in  paragraph 
XVIII  of  said  cross-bill,  and  particularly  that  since 
the  delivery  of  said  mortgage  the  cross-complainant 
has  released  from  the  alleged  lien  of  the  said  mort- 
gage, the  lands,  premises  and  property  in  said  para- 
graph particularly  described. 

XL 

Admit  the  allegations  as  specifically  made  in  para- 
graph XIX  of  the  cross-bill. 

XII. 

Defendants  admit  that  the  note  and  mortgage, 
hereinbefore  mentioned,  provide  for  the  payment  by 
the  Crane  Creek  Irrigation  Land  and  Power  Com- 
pany of  a  reasonable  attorney's  fee,  if  suit  should  be 
instituted  for  the  collection  or  foreclosure  thereof. 

XIIL 

Admit  the  allegations  of  paragraph  XXI  of  said 
cross-bill,  as  therein  specifically  stated  and  set  forth, 
except  that  defendants,  upon  their  information  and 
belief,  allege :  That  the  cross-complainant  herein  is 
not  entitled  to,  and  has  no  mortgage  lien  upon,  the 
property  of  the  defendants.  Crane  Creek  Irrigation 
District  and  Sunnyside  Irrigation  District,  as  in 
said  mortgage  and  cross-bill  asserted. 

XIV. 

Admit  that  numerous  pretended  claims  of  lien 
have  been  filed  against  the  said  irrigation  system, 
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lands,  rights  of  way  and  water  rights,  arising  out  of 
and  connected  with  the  construction  of  the  said  irri- 
gation system,  and  that  the  amount  of  such  liens  as 
claimed  is  upwards  of  One  Hundred  Fifty  Thousand 
Dollars  ($150,000.00).  Admit  the  allegations  in 
said  cross-bill  made  that  the  said  Crane  Creek  Irri- 
gation Land  and  Power  Company  is  unable  to  pay  or 
discharge  the  said  indebtedness;  but  deny  that,  in 
order  to  properly  preserve,  protect  or  maintain  the 
said  lands,  system,  water  rights  and  franchises 
necessary  for  the  use  and  operation  thereof,  or  to 
protect  the  said  cross-complainant,  or  other  pretend- 
ed lien  claimants,  a  receiver  is  necessary  or  that  a 
receiver  should  be  appointed ;  and  deny  that  the  said 
cross-bill  states  sufficient  facts  to  authorize  the  ap- 
pointment of  a  receiver. 

XV. 

Admit  that  after  the  execution  of  said  note  by  the 
Crane  Creek  Irrigation  Land  and  Power  Company, 
the  individual  defendants,  E.  D.  Ford,  A.  G.  Butter- 
field  and  R.  C.  McKinney,  endorsed  the  said  note  in 
writing  and  waived  presentation,  demand,  protest 
and  notice  of  non-payment;  but  deny  that  the  said 
endorsements  were  made  or  given  for  valuable  or 
any  other  consideration. 

XVI. 

These  defendants  admit  that  no  proceedings  of 
law  have  been  instituted  or  any  other  suit  or  action 
commenced  by  or  on  behalf  of  the  cross-complainant 
herein,  for  the  foreclosure  of  its  said  mortgage  or 
the  collection  of  the  amount  due  cross-complainant. 
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XVII. 

And  further  answering,  these  defendants  allege: 
That,  as  they  are  informed  and  verily  believe,  the 
Court  here  has  not  jurisdiction  of  the  matters  and 
things  set  forth  in  the  cross-bill  of  the  said  cross- 
complainant  herein ;  and  that  the  controversy  herein 
is  solely  between  citizens  of  the  State  of  Idaho  and 
not  otherwise ;  and  that  said  cross-bill  should  be  dis- 
missed. 

WHEREFORE,  having  fully  answered,  these  de- 
fendants pray  that  the  cross-bill  of  the  cross-com- 
plainant herein,  Maney  Brothers  and  Company,  a  co- 
partnership, be  dismissed  finally  out  of  the  Court. 
CRANE  CREEK  IRRIGATION  LAND  AND 
POWER  COMPANY, 

By  E.  D.  Ford,  President. 
E.  D.  FORD, 
A.  G.  BUTTERFIELD, 
R.  C.  McKINNEY, 
By  B.  S.  VARIAN, 

Residence,  Weiser,  Idaho, 

Solicitor. 


(Title  of  Court  and  Cause.) 
Ansiver  of  the  Sunnyside  Irrigation  District^  a  cor- 
poration, defendant  above-named,  to  the  Cross- 
Bill  of  Maney  Brothers  and  Company,  a  co-part- 
nership, not  luaiving  but  reserving  and  insisting 
upon  the  said  defendant's  motion  to  dismiss  the 
said  Cross-Bill  heretofore  filed  and  now  pending 
in  this  Court. 
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I. 

The  said  defendant  admits  that  the  Crane  Creek 
Irrigation  Land  and  Power  Company,  Crane  Creek 
Irrigation  District,  Sunnyside  Irrigation  District, 
The  Idaho  National  Bank,  Slick  Brothers  Construc- 
tion Company,  Limited,  are  corporations  organized 
and  existing  under  the  laws  of  the  State  of  Idaho, 
and  are  citizens  respectively  thereof;  that  the  C.  R. 
Shaw  Wholesale  Company  is  a  corporation  organiz- 
ed and  existing  under  the  laws  of  the  State  of  Ne- 
vada and  is  a  citizen  thereof;  that  the  Utah  Fire 
Clay  Company  is  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  Utah,  and  a  citi- 
zen thereof;  that  the  Portland  Wood  Pipe  Company 
is  a  corporation  organized  and  existing  under  the 
laws  of  the  State  of  Oregon,  and  a  citizen  thereof; 
that  the  defendants,  Pete  March,  J.  M.  Pinckard, 
F.  A.  Squier,  S.  C.  Comerford,  Jim  Mirehouse,  Guy 
Comerford,  Wm.  R.  Comerford,  H.  H.  Begley,  James 
M.  Magee,  C.  A.  Smith,  J.  L.  Smith,  Geo.  F.  Smith, 
Claud  F.  Smith,  Henry  Whitmore,  A.  T.  Schwab, 
A.  L.  Chenoweth,  George  C.  Cater,  J.  C.  Toney, 
Thomas  Sherry,  E.  H.  Hasbrouch,  E.  D.  Ford,  A.  G. 
Butterfield  and  R.  C.  McKinney  are  residents  and 
citizens  of  the  State  of  Idaho;  that  the  defendant 
L.  F.  Easton  is  a  resident  and  citizen  of  the  State  of 
Wisconsin;  that  the  defendant  G.  A.  Heman  is  a 
resident  and  citizen  of  the  State  of  Missouri. 

XL 

This  defendant  admits  that  the  cross-complainant, 
Maney  Brothers  &  Company,  is  a  co-partnership  con- 
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sisting  of  J.  W.  Maney  and  John  Maney,  each  a  citi- 
zen and  resident  of  the  State  of  Oklahoma,  and  Her- 
bert G.  Wells  and  E.  J.  Wells,  each  a  citizen  and  res- 
ident of  the  State  of  Idaho. 

III. 

Admits  that  the  matter  in  controversy,  exclusive 
of  interest  and  costs,  exceeds  the  sum  of  Three  Thou- 
sand ($3,000.00)  Dollars. 

IV. 

Admits  that  the  bill  of  complaint  of  the  plaintiff, 
Portland  Wood  Pipe  Company,  is  brought  to  fore- 
close a  pretended  mechanic's  lien  alleged  to  cover 
an  irrigation  system,  reservoir,  water  rights  and 
water  appropriations  and  the  rights  of  way  there- 
for, constructed  by  the  Crane  Creek  Irrigation  Land 
and  Power  Company,  but  denies  that  it  is  as  a  whole 
the  identical  irrigation  system  described  in  this 
cross-complainant's  mortgage  by  this  cross-bill 
sought  to  be  foreclosed,  and  alleges  that  only  a  part 
of  said  system  is  so  included  in  and  described  in  said 
mortgage. 

V. 

Admits  that  on  the  29th  day  of  September,  1911, 
the  Crane  Creek  Irrigation  Land  and  Power  Com- 
pany for  a  valuable  consideration  made  and  delivered 
to  the  cross-complainant  herein  its  promissory  note 
as  in  words  and  figures  and  for  the  sum  as  set  out 
in  said  cross-bill  in  paragraph  XIII. 

VI. 

Admits  that  to  secure  the  payment  of  said  note  the 
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said  Crane  Creek  Irrigation  Land  and  Power  Com- 
pany on  the  same  day  made  and  delivered  to  the 
cross-complainant  herein  a  mortgage  whereby  it 
mortgaged  or  attempted  to  mortgage  to  said  cross- 
complainant,  the  following  described  property,  situ- 
ate in  Washington  County,  Idaho,  to-wit: 

(a)  A  certain  reservoir  and  reservoir  site  situ- 
ated in  Township  Twelve  (12)  North,  Range  Two 
(2)  West  of  the  Boise  Meridian,  application  for 
right  of  way  for  which  was  filed  in  the  United  States 
Land  Office,  Boise,  Idaho,  by  one  E.  D.  Ford,  on  the 
3rd  day  of  September,  1907,  which  said  application 
was  approved  by  Thomas  Ryan,  Acting  Secreetary 
of  the  Interior,  on  the  26th  day  of  October,  1907, 
which  said  reservoir,  as  shown  by  the  map  (a  dupli- 
cate of  which  is  on  file  in  the  said  United  States 
Land  Office  at  Boise,  Idaho),  will  have  a  storage  ca- 
pacity of  approximately  seventy  thousand  six  hun- 
dred and  seventeen  (70,617)  acre  feet,  with  a  dam 
fifty-nine  (59)  feet  high;  and  the  dam  for  which 
said  reservoir  (is  intended)  is  situated  in  the  South- 
east (SE)  quarter  of  the  Southeast  (SE)  quarter  of 
Section  19  of  said  township  and  range ;  and  all  lands 
situated  within  said  reservoir  site,  including  the 
right  of  way  secured,  as  aforesaid,  from  the  Govern- 
ment of  the  United  States. 

(b)  All  canals,  ditches,  headgates,  flumes,  pipe 
lines,  laterals  and  other  structures,  dams  and  works 
used  or  intended  to  be  used,  or  required  in  connection 
with  the  distribution  of  the  water  from  said  reser- 
voir, and  for  carrying  and  distributing  said  water 
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to  the  places  of  intended  use,  now  owned  or  construct- 
ed,  or  which  may  hereafter  be  acquired  or  construct- 
ed by  the  said  Crane  Creek  Irrigation  Land  and 
Power  Company,  with  the  rights  of  way  therefor. 

(c)  All  water  rights  and  rights  to  the  use  of 
water  in  connection  with  the  reservoir  and  irrigation 
works  hereinbefore  described,  now  owned,  or  that 
may  hereafter  be  acquired,  by  said  Crane  Creek  Ir^ 
rigation  Land  and  Power  Company,  and  particularly 
including  the  following  permits  issued  by  the  State 
Engineer  of  the  State  of  Idaho,  said  permits  being 
issued  on  the  dates  and  numbered  and  recorded  in 
the  office  of  the  State  Engineer  of  the  State  of  Ida- 
ho, as  follows,  to- wit : 

Permit  No.  1720,  recorded  Book  6,  page  1720, 
issued  Dec.  9,  1905. 

Permit  No.  6830,  recorded  Book  20,  page  6830, 
issued  Aug.  16,  1910. 

Permit  No.  6832,  recorded  Book  20,  page  6832, 
issued  Sep.  3,  1910. 

Permit  No.  6833,  recorded  Book  20,  page  6833, 
issued  Sep.  30,  1910. 

Permit  No.  6834,  recorded  Book  20,  page  6834, 
issued  Oct.  20, 1910. 

(d)  The  lands  described  as  follows,  excluding 
from  such  description  the  lands  subsequently  releas- 
ed as  set  forth  in  cross-complainant's  cross-bill,  to- 
wit: 

The  SE14  of  Sec.  5 

£1/2  of  the  SE14,  and  the  SW%  of  the  SE14  of 
Sec.  10 
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NE14  of  the  NEi/^  of  Sec.  15 

£1/2  of  the  NE14  of  Sec.  10 

N1/2  of  the  SE1/4  of  Sec.  17 

Ei/s  of  the  NW14  of  Sec.  17 

SE14  of  the  SW14  of  Sec.  8 

SEi/4  of  the  NWi/i,  and  the  E1/2  of  the  SW14 

of  Sec.  11 
NEy^  of  the  NW1/4  of  Sec.  14 
NWi^  of  the  NEl^,  and  the  Ny2  of  the  NW14, 

and  the  SW1/4  of  the  NW14  of  Sec.  12 
Lot  No.  4,  and  the  SE14  of  the  SW14  of  Sec.  7 
All  in  Township  Ten  North,  Range  Four  West, 
B.  M. 
And  the  EI/2  of  the  SEi/4  of  Sec.  12,  Township  Ten 

North,  Range  5  West,  B.  M. 
All  of  said  lands  being  patented  and  situate  with- 
in the  boundaries  of  the  Sunnyside  Irrigation  Dis- 
trict. 

The  SW14  of  Sec.  27 

N1/2  of  the  NE14,  and  the  SEi/4  of  the  NE14, 
and  the  NE14  of  the  SEi/i  of  Sec.  13 
All  in  Township  11  North,  Range  4  West,  B.  M., 
and  all  patented  and  situate  within  the  boundaries 
of  the  Crane  Creek  Irrigation  District. 

Also,  the  following  described  lands,  the  legal  title 
to  which  is  vested  in  the  State  of  Idaho,  but  certifi- 
cates for  the  purchase  of  which  under  the  laws  of  the 
State,  are  and  at  the  time  of  the  execution  and  de- 
livery of  the  said  mortgage  were,  held  by  the  said 
Crane  Creek  Irrigation  Land  and  Power  Company, 
to-wit : 
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The  NE14  of  the  SW14  of  Sec.  9 

NW14  of  the  SW14  of  Section  9 

SWy^  of  the  SWy4  of  Section  9 

SEi/i  of  the  NWi/4  of  Section  7 

NE^^  of  the  SEi/4  of  Section  8 

NW14  of  the  SE1/4  of  Section  8 

NW14  of  the  SE14  of  Section  9 

SWy^  of  the  NEi/4  of  Section  10 

NE14  of  the  NW14  of  Section  10 
All  being  State  lands  and  situate  within  the  boun- 
daries of  the  Sunnyside  Irrigation  District  in  Town- 
ship 10  North  of  Range  4  West  of  the  Boise  Meri- 
dian. 

The  NW14  of  the  NE14  of  Section  33 

SWi/4  of  the  NEi^  of  Section  33 

NEy4  of  the  NW14  of  Section  33 

NV/14  of  the  NWi/4  of  Section  33 

SWy4  of  the  NWy^  of  Section  33 

SEi/4  of  the  NWy^  of  Section  33 

NE14  of  the  SWi/4  of  Section  33 

NWy4  of  the  SWy4  of  Section  33 
All  in  Township  11  North  of  Range  4  West  of  the 
Boise  Meridian  within  the  boundaries  of  the  Crane 
Creek  Irrigation  District. 

And  the  SE14  of  the  SWi/4  of  Section  2,  Township 
10  North,  Range  5  West  of  the  Boise  Meri- 
dian. 
All  within  the  boundaries  of  the  Sunnyside  Ir- 
rigation District. 
And  the  NEy4  of  the  NE14  of  Section  10 
SWy4  of  the  NEy4  of  Section  10 
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SE1/4  of  the  NE14  of  Section  10 

NE1/4  of  the  SE14  of  Section  10 

NW14  of  the  SE14  of  Section  10 

SWy4  of  the  SEi/i  of  Section  10 

SE14  of  the  SEi/4  of  Section  10 

NWy^  of  the  SW14  of  Section  11 

NE14  of  the  NWy^  of  Section  13 

NW14  of  the  NW14  of  Section  13 

NE14  of  the  NEy^  of  Section  14 

NEy^  of  the  NEy^  of  Section  15 

NWy^  of  the  NEy4  of  Section  15 

SWi^  of  the  NEy^  of  Section  15 
All  in  Township  11  North  of  Range  6  West  of  the 
Boise  Meridian  and  State  lands  situate  outside  of  the 
boundaries  of  the  Sunnyside  and  Crane  Creek  Irri- 
gation Districts. 

And  SWy^  of  the  SWy^  of  Section  36 

SWy4  of  the  SEy4  of  Section  36 

SEy4  of  the  SEy4  of  Section  36 

NEi^  of  the  SEy4  of  Section  36 

NWi/4  of  the  SEy4  of  Section  36 
All  in  Township  11  North  of  Range  5  West  of  the 
Boise  Meridian  and  all  State  lands  and  situate  out- 
side of  the  boundaries  of  the  Sunnyside  and  Crane 
Creek  Irrigation  Districts. 

Together  with  all  rights  of  way,  reservoirs,  dams, 
canals,  flumes,  pipe  lines,  ditches  and  other  struc- 
tures forming  a  part  of  said  irrigation  system,  whe- 
ther then  owned  by  the  said  Crane  Creek  Irrigation 
Land  and  Power  Company,  or  thereafter  construct- 
ed or  acquired  by  said  Company,  with  all  the  ease- 
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merits,  rights  of  way,  privileges  and  appurtenances 
thereunto  belonging  or  in  anywise  appertaining,  as 
appears  by  an  alleged  copy  of  said  mortgage  attached 
to  said  cross-bill  as  ''Exhibit  A"  and  made  a  part 
thereof. 

VII. 

The  said  defendants  admit  that  said  mortgage  was 
acknowledged,  certified  and  recorded  on  the  6th  day 
of  October,  A.  D.  1911,  in  Book  15  of  Mortgages, 
beginning  with  page  403. 

VIII. 

Admits  the  allegations  of  paragraph  XVI  in  said 
cross-bill  as  therein  made,  and  that  at  the  time  of 
filing  said  cross-bill  there  was  a  balance  due  the 
said  cross-complainant  aforesaid,  of  Thirty-five 
Thousand  Nine  Hundred  Eighty-six  and  Ten  One- 
hundredths  ($35,986.10)  Dollars,  with  interest 
thereon  from  the  27th  day  of  December,  1913,  at  six 
per  centum  per  annum. 

IX. 

Admit  the  default  of  the  Crane  Creek  Irrigation 
Land  and  Power  Company  in  the  payment  of  taxes 
and  other  payments  required  to  be  paid,  and  all  al- 
legations made  in  paragraph  XVII  of  said  cross- 
complaint. 

X. 

Admits  all  the  allegations  made  in  paragraph 
XVIII  of  said  cross-complaint  and  particularly  that 
since  the  delivery  of  said  mortgage  the  cross-com- 
plainant has  released  from  the  alleged  lien  of  the 
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said  mortgage,  the  lands,  premises  and  property  in 
said  paragraph  particularly  described. 

XL 

Admits  the  allegations  as  specifically  made  in  par- 
agraph XIX  of  the  cross-complaint. 

XII. 

Admits  that  the  mortgage  aforesaid  provides  for 
the  payment  by  the  Crane  Creek  Irrigation  Land  and 
Power  Company  of  a  reasonable  attorney's  fee  for 
foreclosing  said  mortgage  or  bringing  suit  thereon. 
Defendants  admit  that  the  note  and  mortgage  here- 
inbefore mentioned  provide  for  the  payment  by  the 
Crane  Creek  Irrigation  Land  and  Power  Company 
of  a  reasonable  attorney's  fee  if  suit  should  be  in- 
stituted for  the  collection  or  foreclosure  thereof;  and 
in  this  behalf  defendants  allege  that  cross-complain- 
ant is  not  entitled  to  attorney's  fee,  reasonable  or 
otherwise,  for  the  foreclosure  of  said  mortgage ;  and 
deny  that  Four  Thousand  ($4,000.00)  Dollars  or 
any  other  sum  is  a  reasonable  attorney's  fee  for  such 
foreclosure. 

XIIL 

Admits  the  allegations  of  paragraph  XXI  of  said 
cross-bill  as  therein  specifically  stated  and  set  forth, 
except  that  defendant,  upon  its  information  and  be- 
lief, alleges:  That  the  cross-complainant  herein  is 
not  entitled  to  and  has  no  mortgage  lien  upon  the 
property  of  the  defendant.  Crane  Creek  Irrigation 
District,  or  of  this  defendant,  as  in  said  mortgage 
and  cross-complaint  asserted. 
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XIV. 

Admits  that  numerous  pretended  claims  of  lien 
have  been  filed  against  the  said  irrigation  system, 
lands,  rights  of  way  and  water  rights,  arising  out  of 
and  connected  with  the  construction  of  the  said  irri- 
gation system,  and  that  the  amount  of  such  liens  as 
claimed  is  upwards  of  One  Hundred  Fifty  Thousand 
($150,000.00)  Dollars;  but  as  to  the  allegations  in 
said  cross-complaint  made  that  the  said  Crane  Creek 
Irrigation  Land  and  Power  Company  is  unable  to 
pay  or  discharge  the  said  indebtedness,  this  defend- 
ant has  not  sufficient  knowledge  to  enable  it  to  admit 
or  deny  the  same;  and  the  said  defendant  denies, 
that  in  order  to  properly  preserve,  protect  or  main- 
tain the  said  lands,  system,  water  rights  and  fran- 
chises necessary  for  the  use  and  operation  thereof, 
and  to  protect  the  said  cross-complainant  and  other 
pretended  lien  claimants,  a  Receiver  should  be  ap- 
pointed; and  deny  that  a  receivership  is  necessary 
or  authorized  by  the  facts  in  said  cross-bill  stated. 

XV. 

Admits  that  after  the  execution  of  said  note  by 
the  Crane  Creek  Irrigation  Land  and  Power  Com- 
pany, the  individual  defendants,  E.  D.  Ford,  A.  G. 
Butterfield  and  R.  C.  McKinney,  endorsed  the  said 
note  in  writing  and  waived  presentation,  demand, 
protest  and  notice  of  non-payment;  but  denies  that 
the  said  endorsements  were  made  or  given  for  valu- 
able or  any  other  consideration. 

XVI. 

This  defendant  admits  that  no  proceedings  of  law 
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have  been  instituted  or  any  other  suit  or  action  com- 
menced by  or  on  behalf  of  the  cross-complainant 
herein,  for  the  foreclosure  of  its  said  mortgage  or 
the  collection  of  the  amount  due  cross-complainant. 

XVII. 

Further  answering  the  said  cross-bill,  the  defend- 
ant, Sunnyside  Irrigation  District,  alleges : 

That  it  is,  and  during  all  the  times  hereinbefore 
and  hereinafter  mentioned  was,  a  corporation  organ- 
ized and  existing  as  an  irrigation  district  under  and 
by  virtue  of  the  laws  of  the  State  of  Idaho  and  par- 
ticularly under  the  provisions  of  Title  14,  Revised 
Codes  of  Idaho,  and  the  laws  supplemental  and 
amendatory  thereof,  for  the  purposes  of  supplying 
that  portion  of  the  public  owning,  occupying,  using 
or  cultivating  lands  within  its  boundaries,  with  wa- 
ter from  the  public  streams  and  public  unappropri- 
ated waters,  for  household,  domestic  and  irrigation 
purposes,  and  the  cultivation  of  lands;  and  that  its 
irrigation  system,  works,  reservoir  site  and  water 
rights,  as  described  in  the  cross-bill  herein  and  in 
this  ansv/er,  during  all  the  times  in  said  cross-bill 
and  in  this  answer  mentioned,  were,  and  now  are, 
dedicated  to  a  public  use,  as  aforesaid;  that  this  de- 
fendant has  hereinbefore  issued  its  bonds  at  the  par 
value  of  Five  Hundred  Thirty-seven  Thousand  Eight 
Hundred  ($537,800.00)  Dollars  in  the  aggregate, 
which  said  bonds  have  been  sold  and  distributed  to 
numerous  individuals  and  corporations  in  different 
states,  and  which  said  bonds  are  by  force  of  the  laws 
of  the  State  of  Idaho  charged  as  a  first  lien  upon  this 
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defendant's  irrigation  system,  works,  water  rights 
and  reservoir  site ;  that  on  the  25th  day  of  June,  A.  D. 
1909,  the  petition  for  the  organization  of  this  de- 
fendant as  an  irrigation  district  was  filed  with  the 
Clerk  of  the  Board  of  County  Commissioners  of  the 
County  of  Washington,  Idaho,  signed  by  a  majority 
of  the  holders  of  title  and  evidences  of  title  to  lands 
susceptible  of  one  mode  of  irrigation  from  a  common; 
source  and  by  the  same  system  of  works,  and  by  the 
holders  of  title  or  evidences  of  title  to  more  than  one- 
fourth  part  of  the  total  area  of  the  lands  in  the  pro- 
posed district  assessable  for  the  purposes  of  the  dis- 
trict, and  setting  forth  the  proposed  boundaries  and 
describing  with  the  degree  of  certainty  required  by 
law  in  a  tax  roll,  all  the  lands  proposed  to  be  included 
in  the  district,  and  in  all  other  particulars  conform- 
ing to  the  requirements  of  the  law;  and  that  said 
petition  was  accompanied  by  a  map  of  the  proposed 
district  showing  the  location  of  the  proposed  canal 
and  other  works,  et  cetera,  and  in  all  particulars 
complying  with  the  statute  in  such  case  made  and 
provided ;  and  that  thereafter  such  proceedings  were 
had  before  the  Board  of  County  Commissioners  of 
Washington  County,  Idaho,  in  which  the  said  lands 
and  property  is  situated,  to-wit,  on  the  17th  day  of 
August,  A.  D.  1909,  that  the  said  Board  of  County 
Commissioners  ordered  an  election  to  be  held  pur- 
suant to  law,  and  thereafter,  to-wit,  on  the  20th  day 
of  September,  1909,  an  election  was  duly  held  in  the 
said  Sunnyside  Irrigation  District,  defendant  here- 
in, and  thereafter  upon  a  canvass  of  the  votes  cast 
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at  such  election,  the  said  Board  of  County  Commis- 
sioners on  the  25th  day  of  September,  A.  D,  1909, 
duly  found  and  determined  that  more  than  two-thirds 
of  the  votes  cast  at  said  election  were  cast  in  favor 
of  the  organization  of  the  said  district,  and  that  the 
same  was  duly  organized  as  the  Sunnyside  Irriga- 
tion District. 

And  said  defendant  further  alleges : 

That  subsequently,  to-wit,  on  the  31st  day  of  Au- 
gust, A.  D.  1911,  a  petition  on  behalf  of  said  district 
was  by  its  Board  of  Directors  duly  filed  with  the  Dis- 
trict Court  of  the  Seventh  Judicial  District  of  the 
State  of  Idaho,  in  and  for  the  County  of  Washington, 
praying  for  approval  and  confirmation  of  the  pro- 
ceedings theretofore  had,  and  for  the  organization 
of  said  District,  and  thereafter,  upon  a  hearing  had 
as  provided  by  law,  the  said  District  Court  did  on  the 
30th  day  of  September,  1911,  make  and  enter  its  de- 
cree approving  and  confirming  all  the  proceedings, 
acts  and  things  done  and  performed  by  the  said 
Board  of  County  Commissioners  and  the  Board  of 
Directors  in  the  matter  of  the  organization  of  said 
District  and  did  adjudge  each  and  every  of  them  to 
be  legal  and  valid ;  and  that  thereupon  an  appeal  was 
taken  from  said  decree  of  said  Court  to  the  Supreme 
Court  of  the  State  of  Idaho,  which  said  Court  did  on 
the  second  day  of  January,  A.  D.  1912,  enter  its 
final  judgment  affirming  the  judgment  of  the  Court 
below. 

And  said  defendant  further  alleges : 

That  after  the  organization  of  said  defendant  as 
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the  Sunnyside  Irrigation  District,  as  aforesaid,  to- 
wit,  on  the  29th  day  of  September,  A.  D.  1911,  Maney 
Brothers  and  Company,  a  co-partnership,  cross-com- 
plainant herein,  made  and  entered  into  a  contract 
with  the  Crane  Creek  Irrigation  Land  and  Power 
Company,  which  last-named  company  was  an  orig- 
inal contractor  in  the  construction  of  the  system, 
works  and  structures  appertaining  to  the  irrigation 
system  of  said  defendant,  whereby  it  agreed  to  fur- 
nish certain  materials  and  perform  certain  labor  in 
the  matter  of  such  construction  for  the  said  Crane 
Creek  Irrigation  Land  and  Power  Company  for  ap- 
proximately the  sum  of  money  mentioned  in  the  note 
and  mortgage  set  up  and  alleged  by  said  cross-com- 
plainant in  its  cross-bill  herein,  and  before  any  mate- 
rials had  been  furnished  or  work  performed,  the 
said  cross-complainant  procured  from  the  said  Crane 
Creek  Irrigation  Land  and  Power  Company  the  note 
and  mortgage  aforesaid;  that  said  mortgage  pur- 
ported to  include  and  create  a  lien  upon  the  lands 
hereinbefore  in  this  answer  described  as  being  with- 
in the  boundaries  of  said  defendant's  district,  there- 
tofore and  then  dedicated  to  the  public  uses  afore- 
said, and  contracted  by  the  said  Crane  Creek  Irriga- 
tion Land  and  Power  Company  to  be  conveyed  to 
said  defendant,  Sunnyside  Irrigation  District;  and 
that  said  mortgage  purported  to  include  and  create 
a  lien  upon  all  the  reservoirs,  reservoir  sites,  canals, 
ditches,  head  gates,  flumes,  pipe  lines,  dams,  later- 
als and  other  works  and  structures  necessary  and  re- 
quired for  the  public  purposes  aforesaid  in  the  dis- 
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tribution  of  waters  contemplated  by  the  statutes  in 
such  cases  made  and  provided,  and  also  all  the  per- 
mits and  privileges  which  had  been  contracted  to  be 
conveyed  to  said  defendant,  Sunnyside  Irrigation 
District. 

And  said  defendant  further  alleges : 

That  in  all  the  premises  the  said  cross-complainant 
as  a  co-partnership  and  the  individual  members 
thereof  had  actual  knowledge  and  notice  of  the  char- 
acter of  said  lands  and  property  and  the  dedication 
thereof  to  public  uses,  and  of  the  contract  made  by 
the  Crane  Creek  Irrigation  Land  and  Power  Com- 
pany with  said  defendant. 

In  consideration  of  the  premises  said  defendant 
alleges  upon  its  information  and  belief  that  the  said 
Crane  Creek  Irrigation  Land  and  Power  Company 
was  not  authorized  in  law  to  charge  the  property 
aforesaid,  and  as  described  in  the  said  mortgage  and 
cross-complaint  herein,  with  the  mortgage  lien  for 
the  payment  of  the  costs  of  construction  as  herein- 
before stated,  and  that  the  said  cross-complainant 
herein,  Maney  Brothers  and  Company,  a  co-partner- 
ship, had  no  authority  to  so  contract  with  the  said 
Crane  Creek  Irrigation  Land  and  Power  Company, 
and  that  the  said  mortgage  is  not  and  can  not  be 
charged  as  a  lien  upon  or  against  any  of  the  lands 
and  property  therein  described,  which  are  situate 
within  the  boundaries  of  this  defendant,  Sunnyside 
Irrigation  District,  or  which  is  necessarily  connected 
with  or  required  for  the  effected  use  and  operation 
of  its  said  system,  and  to  that  extent  the  same  is  null 
and  void. 
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WHEREFORE,  having  fully  answered  said  de- 
fendant prays  that  the  pretended  claim  of  mortgage 
lien  asserted  by  the  cross-complainant  herein  be  de- 
nied ;  that  cross-complainant  take  nothing  by  its  said 
cross-bill  against  said  defendant  or  its  property; 
that  the  said  cross-bill  be  dismissed  as  against  said 
defendant;  and  that  it  have  and  recover  its  reason- 
able costs  in  this  behalf  lawfully  incurred. 

SUNNYSIDE  IRRIGATION  DISTRICT, 

By  August  Brockman,  President. 
ED.  R.  COULTER,  Weiser, 
N.  M.  RUICK,  Boise, 
C.  S.  VARIAN,  Salt  Lake  City,  Utah, 
Solicitors  for  Sunnyside  Irrigation  District. 
Filed  February  3rd,  1915. 


(Title  of  Court  and  Cause.) 
Answer  of  the  Crane  Creek  Irrigation  District,  a  cor- 
poration, above-named  defendant,  to  the  Cross^ 
Bill  of  Maney  Brothers  and  Company,  a  co-part- 
nership, not  waiving  hut  reserving  and  insisting 
upon  the  said  defendants  motion  to  dismiss  the 
said  Cross-Bill  heretofore  filed  and  noiv  pending 
in  this  Court. 

I. 

The  said  defendant  admits  that  the  Crane  Creek 
Irrigation  Land  and  Power  Company,  Crane  Creek 
Irrigation  District,  Sunnyside  Irrigation  District, 
The  Idaho  National  Bank,  Slick  Brothers  Construc- 
tion Company,  Limited,  are  corporations  organized 
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and  existing  under  the  laws  of  the  State  of  Idaho, 
and  are  citizens  respectively  thereof;  that  the  C.  R. 
Shaw  Wholesale  Company  is  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Nevada, 
and  is  a  citizen  thereof;  that  The  Utah  Fire  Clay 
Company  is  a  corporation  organized  and  existing  un- 
der the  laws  of  the  State  of  Utah,  and  a  citizen  there- 
of;  that  the  Portland  Wood  Pipe  Company  is  a  cor- 
poration organized  and  existing  under  the  laws  of 
the  State  of  Oregon,  and  a  citizen  thereof;  that  the 
defendant,  Pete  March,  J.  M.  Pinckard,  F.  A.  Squier, 
S.  C.  Comerford,  Jim  Mirehouse,  Guy  Comerford, 
Wm.  R.  Comerford,  H.  H.  Begley,  James  M.  Magee, 
C.  A.  Smith,  J.  L.  Smith,  Geo.  F.  Smith,  Claud  F. 
Smith,  Henry  Whitmore,  A.  T.  Schwab,  A.  L.  Cheno- 
weth,  George  C.  Cater,  J.  C.  Toney,  Thomas  Sherry, 
E.  H.  Hasbrouch,  E.  D.  Ford,  A.  G.  Butterfield  and 
R.  C.  McKinney  are  residents  and  citizens  of  the 
State  of  Idaho;  that  the  defendant  L.  F.  Easton  is  a 
resident  and  citizen  of  the  State  of  Wisconsin ;  that 
the  defendant  G.  A.  Heman  is  a  resident  and  citizen 
of  the  State  of  Missouri. 

II. 

This  defendant  admits  that  the  cross-complainant, 
Maney  Brothers  &  Company,  is  a  co-partnership 
consisting  of  J.  W.  Maney  and  John  Maney,  each  a 
citizen  and  resident  of  the  State  of  Oklahoma,  and 
Herbert  G.  Wells  and  E.  J.  Wells,  each  a  citizen  and 
resident  of  the  State  of  Idaho. 

III. 

Admits  that  the  matter  in  controversy,  exclusive 
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of  interest  and  costs,  exceeds  the  sum  of  Three  Thou- 
sand ($3,000.00)  Dollars. 

IV. 

Admits  that  the  bill  of  complaint  of  the  plaintiff, 
Portland  Wood  Pipe  Company,  is  brought  to  fore- 
close a  pretended  mechanic's  lien  alleged  to  cover  an 
irrigation  system,  reservoir,  water  rights  and  water 
appropriations  and  the  rights  of  way  therefor,  con- 
structed by  the  Crane  Creek  Irrigation  Land  and 
Power  Company,  but  denies  that  it  is  as  a  whole  the. 
identical  irrigation  system  described  in  this  cross- 
complainant's  mortgage  by  this  cross-bill  sought  to 
be  foreclosed,  and  alleges  that  only  a  part  of  said 
system  is  so  included  in  and  described  in  said  mort- 
gage. 

V. 

Admits  that  on  the  29th  day  of  September,  1911, 
the  Crane  Creek  Irrigation  Land  and  Power  Com- 
pany for  a  valuable  consideration  made  and  deliver- 
ed to  the  cross-complainant  herein  its  promissory 
note  as  in  words  and  figures  and  for  the  sum  as  set 
out  in  said  cross-bill  in  paragraph  XIII. 

VI. 

Admits  that  to  secure  the  payment  of  said  note 
the  said  Crane  Creek  Irrigation  Land  and  Power 
Company  on  the  same  day  made  and  delivered  to  the 
cross-complainant  herein  a  mortgage  whereby  it 
mortgaged  or  attempted  to  mortgage  to  said  cross- 
cttmplainant  the  following  described  property,  situate 
in  V/ashington  County,  Idaho,  to-wit: 
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(a)  A  certain  reservoir  and  reservoir  site  situ- 
ated in  Township  Twelve  (12)  North,  Range  Two 
(2)  West  of  the  Boise  Meridian,  application  for 
right  of  way  for  which  was  filed  in  the  United  States 
Land  Office,  Boise,  Idaho,  by  one  E.  D.  Ford,  on  the 
3rd  day  of  September,  1907,  which  said  application 
was  approved  by  Thomas  Ryan,  Acting  Secretary  of 
the  Interior,  on  the  26th  day  of  October,  1907;  which 
said  reservoir,  as  shown  by  the  map  (a  duplicate  of 
which  is  on  file  in  the  said  United  States  Land  Of- 
fice at  Boise,  Idaho),  will  have  a  storage  capacity  of 
approximately  seventy  thousand  six  hundred  and 
seventeen  (70,617)  acre  feet,  with  a  dam  fifty-nine 
(59)  feet  high;  and  the  dam  for  which  said  reser- 
voir (is  intended)  is  situated  in  the  Southeast  (SE) 
quarter  of  the  Southeast  (SE)  quarter  of  Section  19 
of  said  township  and  range;  and  all  lands  situated 
within  said  reservoir  site,  including  the  right  of  way 
secured,  as  aforesaid,  from  the  Government  of  the 
United  States. 

(b)  All  canals,  ditches,  headgates,  flumes,  pipe 
lines,  laterals  and  other  structures,  dams  and  works 
used  or  intended  to  be  used,  or  required  in  connec- 
tion with  the  distribution  of  the  water  from  said 
reservoir,  and  for  carrying  and  distributing  said 
water  to  the  places  of  intended  use,  now  owned  or 
constructed,  or  which  may  hereafter  be  acquired  or 
constructed  by  the  said  Crane  Creek  Irrigation  Land 
and  Power  Company,  with  the  rights  of  way  there- 
for. 

(c)  All  water  rights  and  rights  to  the  use  of  wa- 
ter in  connection  with  the  reservoir  and  irrigation 
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works  hereinbefore  described,  now  owned,  or  that 
may  hereafter  be  acquired,  by  said  Crane  Creek  Irri- 
gation Land  and  Power  Company,  and  particularly 
including  the  following  permits  issued  by  the  State 
Engineer  of  the  State  of  Idaho,  said  permits  being 
issued  on  the  dates  and  numbered  and  recorded  in 
the  office  of  the  State  Engineer  of  the  State  of  Idaho, 
as  follows,  to- wit : 

Permit  No.  1720,  recorded  Book  6,  page  1720, 
issued  Dec.  9,  1905. 

Permit  No.  6830,  recorded  Book  20,  page  6830, 
issued  Aug.  16,  1910. 

Permit  No.  6832,  recorded  Book  20,  page  6832, 
issued  Sep.  3,  1910. 

Permit  No.  6833,  recorded  Book  20,  page  6833, 
issued  Sep.  30,  1910. 

Permit  No.  6834,  recorded  Book  20,  page  6834, 
issued  Oct.  20,  1910. 

(d)  The  lands  described  as  follows,  excluding 
from  such  description  the  lands  subsequently  releas- 
ed as  set  forth  in  cross-complainant's  cross-bill,  to- 
wit : 

The  SEVi  of  Sec.  5 

E1/2  of  the  SE14,  and  the  SWy4  of  the  SE1/4  of 

Sec.  10 
NE1/4  of  the  NE14  of  Sec.  15 
E1/2  of  the  NE14  of  Sec.  10 
m/2  of  the  SEi/4  of  Sec.  17 
Ei/s  of  the  NW14  of  Sec.  17 
SE14  of  the  SWy4  of  Sec.  8 
SEy  of  the  NW14,  and  the  Ei/g  of  the  SW14 
of  Sec.  11 
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NEi/4  of  the  NWi^  of  Sec.  14 

NW^/i  of  the  NE14,  and  the  Ni/s  of  the  NW%, 

and  the  S W14  of  the  NW1/4  of  Sec.  12 
Lot  No.  4,  and  the  SE14  of  the  SW14  of  Sec.  7 
All  in  Township  Ten  North,  Range  Four  West, 
B.  M. 
And  the  £1/2  of  the  SE14  of  Sec.  12,  Township 

Ten  North,  Range  5  West,  B.  M. 
All  of  said  lands  being  patented  and  situate  within 
the  boundaries  of  the  Sunnyside  Irrigation  District. 
The  SWy4  of  Sec.  27 

Ni/s  of  the  NE1/4,  and  the  SEi/4  of  the  NE14, 
and  the  NE14  of  the  SEi/4  of  Sec.  13 
All  in  Township  11  North,  Range  4  West,  B.  M., 
and  all  patented  and  situate  within  the  boundaries 
of  the  Crane  Creek  Irrigation  District. 

Also  the  following  described  lands,  the  legal  title 
to  which  is  vested  in  the  State  of  Idaho,  but  certifi- 
cates for  the  purchase  of  which,  under  the  laws  of 
the  State,  are,  and  at  the  time  of  the  execution  and 
delivery  of  the  said  mortgage  were,  held  by  the  said 
Crane  Creek  Irrigation  Land  and  Power  Company, 
to-wit : 

The  NE14  of  the  SW14  of  Sec.  9 
NW14  of  the  SWy4  of  Section  9 
SWy4  of  the  SWy4  of  Section  9 
SE14  of  the  NWy4  of  Section  7 
NEy4  of  the  SEy4  of  Section  8 
NWy4  of  the  SE14  of  Section  8 
NWyt  of  the  SEyi  of  Section  9 
SWy;  of  the  NEy4  of  Section  10 
NEy4  of  the  NWy4  of  Section  10 
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All  being  State  lands  and  situate  within  the  boun- 
daries of  the  Sunnyside  Irrigation  District  in  Town- 
ship 10  North  of  Range  4  West  of  the  Boise  Meri- 
dian. 

And  NW14  of  the  NE14  of  Section  83 
SWi/4  of  the  NEi/4  of  Section  33 
NE14  of  the  NWi/4  of  Section  33 
NW14  of  the  NW14  of  Section  33 
SW1/4  of  the  NWy4  of  Section  33 
SE14  of  the  NW14  of  Section  33 
NE14  of  the  SW14  of  Section  33 
NW14  of  the  SW14  of  Section  33 
All  in  Township  11  North  of  Range  4  West  of  the 
Boise  Meridian  within  the  boundaries  of  the  Crane 
Creek  Irrigation  District. 

And  the  SE14  of  the  SW14  of  Section  2,  Township 
10  North,  Range  5  West  of  the  Boise  Meri- 
dian. 
All  within  the  boundaries  of  the  Sunnyside  Irriga- 
tion District. 

And  the  NE14  of  the  NE14  of  Section  10 
SW14  of  the  NE14  of  Section  10 
SE14  of  the  NEi/4  of  Section  10 
NEi^  of  the  SE14  of  Section  10 
NWy4  of  the  SE14  of  Section  10 
SWy4  of  the  SE14  of  Section  10 
SEy4  of  the  SE14  of  Section  10 
NWy4  of  the  SW14  of  Section  11 
NE14  of  the  NWy4  of  Section  13 
N Wy^  of  the  NWi/4  of  Section  13 
NEy4  of  the  NEy4  of  Section  14 
NEi/4  of  the  NEi/4  of  Section  15 
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NWi/4  of  the  NEVi  of  Section  15 

SW14  of  the  NEy4  of  Section  15 
All  in  Township  11  North  of  Range  6  West  of  the 
Boise  Meridian  and  State  lands  and  situate  outside  of 
the  boundaries  of  the  Sunnyside  and  Crane  Creek 
Irrigation  Districts. 

And  SW14  of  the  SWy4  of  Section  36 

SWi/4  of  the  SE14  of  Section  36 

SEi^  of  the  SE14  of  Section  36 

NE14  of  the  SEI/4  of  Section  36 

NW1/4  of  the  SEy4  of  Section  36 
All  in  Township  11  North  of  Range  5  West  of  the 
Boise  Meridian  and  all  State  lands  and  situate  out- 
side of  the  boundaries  of  the  Sunnyside  and  Crane 
Creek  Irrigation  Districts. 

Together  with  all  rights  of  way,  reservoirs,  dams, 
canals,  flumes,  pipe  lines,  ditches  and  other  struc- 
tures forming  a  part  of  said  irrigation  system,  whe- 
ther then  owned  by  the  said  Crane  Creek  Irrigation 
Land  and  Power  Company,  or  thereafter  constructed 
or  acquired  by  said  Company,  with  all  the  ease- 
ments, rights  of  way,  privileges  and  appurtenances 
thereunto  belonging  or  in  anywise  appertaining,  as 
appears  by  an  alleged  copy  of  said  mortgage  attached 
to  said  cross-bill  as  "Exhibit  A"  and  made  a  part 
thereof. 

VII. 

The  said  defendant  admits  that  said  mortgage  was 
acknowledged,  certified  and  recorded  on  the  6th  day 
of  October,  A.  D.  1911,  in  Book  15  of  Mortgages,  be- 
ginning with  page  403. 
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VIII. 

Admits  the  allegations  of  paragraph  XVI  in  said 
cross-bill  as  therein  made,  and  that  at  the  time  of 
filing  said  cross-bill  there  was  a  balance  due  the  said 
cross-complainant  aforesaid  of  Thirty-five  Thousand 
Nine  Hundred  Eighty-six  and  Ten  One-hundredths 
($35,986.10)  Dollars,  with  interest  thereon  from  the 
27th  day  of  December,  1913,  at  six  per  centum  per 
annum. 

IX. 

Admits  the  default  of  the  Crane  Creek  Irrigation 
Land  and  Power  Company  in  the  payment  of  taxes 
and  other  payments  required  to  be  paid,  and  all  alle- 
gations made  in  paragraph  XVII  of  said  cross-com- 
plaint. 

X. 

Admits  all  the  allegations  made  in  paragraph 
XVIII  of  said  cross-complaint  and  particularly  that 
since  the  delivery  of  said  mortgage  the  cross-com- 
plainant has  released  from  the  alleged  lien  of  the  said 
mortgage,  the  lands,  premises  and  property  in  said 
paragraph  particularly  described. 

XL 

Admits  the  allegations  as  specifically  made  in  par- 
agraph XIX  of  the  cross-complaint. 

XIL 

Admits  that  the  mortgage  aforesaid  provides  for 
the  payment  by  the  Crane  Creek  Irrigation  Land  and 
Power  Company  of  a  reasonable  attorney's  fee  for 
foreclosing  said  mortgage  or  bringing  suit  thereon. 


80  Maney  Bros,  <&  Co.  vs. 

Defendants  admit  that  the  note  and  mortgage  here- 
inbefore mentioned  provide  for  the  payment  by  the 
Crane  Creek  Irrigation  Land  and  Power  Company 
of  a  reasonable  attorney's  fee  if  suit  should  be  insti- 
tuted for  the  collection  or  foreclosure  thereof ;  and  in 
this  behalf  defendants  allege  that  cross-complainant 
is  not  entitled  to  attorney's  fee,  reasonable  or  other- 
wise, for  the  foreclosure  of  said  mortgage ;  and  deny 
that  Four  Thousand  ($4,000.00)  Dollars  or  any 
other  sum  is  a  reasonable  attorney's  fee  for  such  fore- 
closure. 

XIII. 

Admits  the  allegations  of  paragraph  XXI  of  said 
cross-bill  as  therein  specifically  stated  and  set  forth, 
except  that  defendants,  upon  their  information  and 
belief,  alleges:  That  the  cross-complainant  herein 
is  not  entitled  to,  and  has  no  mortgage  lien  upon,  the 
property  of  the  defendant.  Crane  Creek  Irrigation 
District,  or  of  the  defendant,  Sunnyside  Irrigation 
District,  as  in  said  mortgage  and  cross-complaint  as- 
serted. 

XIV. 

Admits  that  numerous  pretended  claims  of 
lien  have  been  filed  against  the  said  irriga- 
tion system,  lands,  rights  of  way  and  water 
rights,  arising  out  of  and  connected  with 
the  construction  of  said  irrigation  system, 
and  that  the  amount  of  such  liens  as  claimed 
is  upwards  of  One  Hundred  Fifty  Thousand  ($150,- 
000.00)  Dollars;  but  as  to  the  allegations  in  said 
cross-complaint  made  that  the  said  Crane  Creek  Ir- 
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rigation  Land  and  Power  Company  is  unable  to  pay 
or  discharge  the  said  indebtedness,  this  defendant 
has  not  sufficient  knowledge  to  enable  it  to  admit 
or  deny  the  same;  and  the  said  defendant  denies 
that  in  order  to  properly  preserve,  protect  or  main- 
tain the  said  lands,  system,  water  rights  and  fran- 
chises necessary  for  the  use  and  operation  thereof, 
and  to  protect  the  said  cross-complainant  and  other 
pretended  lien  claimants,  a  Receiver  should  be  ap- 
pointed; and  deny  that  a  receivership  is  necessary 
or  authorized  by  the  facts  in  said  cross-bill  stated. 

XV. 

Admits  that  after  the  execution  of  said  note  by 
the  Crane  Creek  Irrigation  Land  and  Power  Com- 
pany, the  individual  defendants,  E.  D.  Ford,  A.  G. 
Butterfield  and  R.  C.  McKinney,  endorsed  the  said 
note  in  writing  and  waived  presentation,  demand, 
protest  and  notice  of  non-payment ;  but  deny  that  the 
said  endorsements  were  made  or  given  for  valuable 
or  any  other  consideration. 

XVL 

This  defendant  admits  that  no  proceedings  of  law 
have  been  instituted  or  any  other  suit  or  action  com- 
menced by  or  on  behalf  of  the  cross-complainant 
herein,  for  the  foreclosure  of  its  said  mortgage  or 
the  collection  of  the  amount  due  cross-complainant. 

XVIL 

Further  answering  the  said  cross-bill,  the  defend- 
ant. Crane  Creek  Irrigation  District,  alleges : 

That  it  is,  and  during  all  the  times  hereinbefore 
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and  hereinafter  mentioned  was  a  corporation  organ- 
ized and  existing  as  an  irrigation  district  under  and 
by  virtue  of  the  laws  of  the  State  of  Idaho  and  par- 
ticularly under  the  provisions  of  Title  14,  Revised 
Codes  of  Idaho,  and  the  laws  supplemental  and 
amendatory  thereof,  for  the  purposes  of  supplying 
that  portion  of  the  public  owning,  occupying,  using, 
or  cultivating  lands  within  its  boundaries,  with  water 
from  the  public  streams  and  public  unappropriated 
waters,  for  household,  domestic,  and  irrigation  pur- 
poses, and  the  cultivation  of  lands ;  and  that  its  irri- 
gation system,  works,  reservoir  site,  and  water 
rights,  as  described  in  the  cross-bill  herein  and  in 
this  answer,  during  all  the  times  in  said  cross-bill 
and  in  this  answer  mentioned,  were,  and  now  are, 
dedicated  to  a  public  use,  as  aforesaid;  that  this  de- 
fendant has  hereinbefore  issued  its  bonds  at  the  par 
value  of  Two  Hundred  Forty-six  Thousand  Nine 
Hundred  ($246,900.00)  Dollars,  in  the  aggregate, 
which  said  bonds  have  been  sold  and  distributed  to 
numerous  individuals  and  corporations  in  different 
states,  and  which  said  bonds  are  by  force  of  the  laws 
of  the  State  of  Idaho,  charged  as  a  first  lien  upon 
this  defendant's  irrigation  system,  works,  water 
rights,  and  reservoir  site;  that  on  the  25th  day  of 
June,  A.  D.  1909,  the  petition  for  the  organization  of 
this  defendant  as  an  irrigation  District  was  filed  with 
the  Clerk  of  the  Board  of  County  Commissioners  of 
the  County  of  Washington,  Idaho,  signed  by  a  ma- 
jority of  the  holders  of  title  and  evidences  of  title 
to  lands  susceptible  of  one  mode  of  irrigation  from 
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a  common  source  and  by  the  same  system  of  works, 
and  by  the  holders  of  title  or  evidences  of  title  to 
more  than  one-fourth  part  of  the  total  area  of  the 
lands  in  the  proposed  district  assessable  for  the  pur- 
poses of  the  district,  and  setting  forth  the  proposed 
boundaries  and  describing  with  the  degree  of  cer- 
tainty required  by  law  in  a  tax  roll,  all  the  lands  pro- 
posed to  be  included  in  the  district,  and  in  all  other 
particulars  conforming  to  the  requirements  of  the 
law;  and  that  said  petition  was  accompanied  by  a 
map  of  the  proposed  district  showing  the  location  of 
the  proposed  canal  and  other  works  et  cetera,  and  in 
all  particulars  complying  with  the  statute  in  such 
case  made  and  provided;  and  that  thereafter  such 
proceedings  were  had  before  the  Board  of  County 
Commissioners  of  Washington  County,  Idaho,  in 
which  the  said  lands  and  property  is  situated,  to-wit, 
on  the  17th  day  of  August,  A.  D.  1909,  that  the  said 
Board  of  County  Commissioners  ordered  an  election 
to  be  held  pursuant  to  law,  and  thereafter,  to-wit, 
on  the  20th  day  of  September,  1909,  an  election  was 
duly  held  in  the  said  Crane  Creek  Irrigation  District, 
defendant  herein,  and  thereafter  upon  a  canvass 
of  the  votes  cast  at  such  election,  the  said  Board  of 
County  Commissioners  on  the  25th  day  of  Septem- 
ber, A.  D.  1909,  duly  found  and  determined  that 
more  than  two-thirds  of  the  votes  cast  at  said  elec- 
tion were  cast  in  favor  of  the  organization  of  the 
said  district,  and  that  the  same  was  duly  organized 
as  the  Crane  Creek  Irrigation  District. 

And  said  defendant  further  alleges : 
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That  subsequently,  to- wit,  on  the  31st  day  of  Aug- 
ust, A.  D.  1911,  a  petition  on  behalf  of  said  district 
was  by  its  Board  of  Directors  duly  filed  with  the 
District  Court  of  the  Seventh  Judicial  District  of  the 
State  of  Idaho,  in  and  for  the  County  of  Washington, 
praying  for  approval  and  confirmation  of  the  pro- 
ceedings theretofore  had,  and  for  the  organization 
of  said  District,  and  thereafter  upon  a  hearing  had 
as  provided  by  law,  the  said  District  Court  did  on 
the  30th  day  of  September,  1911,  make  and  enter  its 
decree  approving  and  confirming  all  the  proceedings, 
acts,  and  things  done  and  performed  by  the  said 
Board  of  County  Commissioners  and  the  Board  of 
Directors  in  the  matter  of  the  organization  of  said 
District  and  did  adjudge  each  and  every  of  them  to 
be  legal  and  valid;  and  that  thereupon  an  appeal 
was  taken  from  said  decree  of  said  Court  to  the 
Supreme  Court  of  the  State  of  Idaho,  which  said 
Court  did  on  the  second  day  of  January,  A.  D.  1912, 
enter  its  final  judgment  affirming  the  judgment  of 
the  Court  below: 

And  said  defendant  further  alleges: 

That  after  the  organization  of  said  defendant  as 
the  Crane  Creek  Irrigation  District,  as  aforesaid, 
to-wit,  on  the  29th  day  of  September,  A.  D.  1911, 
Maney  Brothers  and  Company,  a  co-partnership, 
cross-complainant  herein,  made  and  entered  into  a 
contract  with  the  Crane  Creek  Irrigation  Land  and 
Power  Company,  which  last  named  company  was  an 
original  contractor  in  the  construction  of  the  system, 
works,  and  structures  appertaining  to  the  irrigation 
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system  of  said  defendant,  whereby  it  agreed  to  fur- 
nish certain  materials  and  perform  certain  labor  in 
the  matter  of  such  construction  for  the  said  Crane 
Creek  Irrigation  Land  and  Power  Company  for  ap- 
proximately the  sum  of  money  mentioned  in  the  note 
and  mortgage  set  up  and  alleged  by  said  cross-com- 
plainant herein,  and  before  any  materials  has  been 
furnished  or  work  performed,  the  said  cross-com- 
plainant procured  from  the  said  Crane  Creek  Irri- 
gation Land  and  Power  Company  the  note  and  mort- 
gage aforesaid;  that  said  mortgage  purported  to  in- 
clude and  create  a  lien  upon  the  lands  hereinbefore 
in  this  answer  described  as  being  within  boundaries 
of  said  defendant's  district,  theretofore  and  then 
dedicated  to  the  public  uses  aforesaid,  and  contract- 
ed by  the  said  Crane  Creek  Irrigation  Land  and 
Power  Company  to  be  conveyed  to  said  defendant. 
Crane  Creek  Irrigation  District;  and  that  said  mort- 
gage purported  to  include  and  create  a  lien  upon  all 
the  reservoirs,  reservoir  sites,  canals,  ditches,  head- 
gates,  flumes,  pipe  lines,  dams,  laterals,  and  other 
works  and  structures  necessary  and  required  for  the 
public  purposes  aforesaid  in  the  distribution  of 
waters  contemplated  by  the  statutes  in  such  cases 
made  and  provided,  and  also  all  the  permits  and 
privileges  which  had  been  contracted  to  be  conveyed 

to  said  defendant,  Ci'ane  Creek  Irrigation  District. 
And  the  said  defendant  further  alleges : 

That  in  all  the  premises  the  said  cross-complain- 
ant as  a  co-partnership  and  the  individual  members 
thereof  had  actual  knowledge  and  notice  of  the  char- 
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acter  of  said  lands  and  property  and  the  dedications 
thereof  to  public  uses,  and  of  the  contract  made  by 
the  Crane  Creek  Irrigation  Land  and  Power  Com- 
pany with  said  defendant. 

In  consideration  of  the  premises  said  defendant 
alleges  upon  its  information  and  belief  that  the  said 
Crane  Creek  Irrigation  Land  and  Power  Company 
was  not  authorized  in  law  to  charge  the  property 
aforesaid,  and  as  described  in  the  said  mortgage 
and  cross-complaint  herein,  with  the  mortgage  lien 
for  the  payment  of  the  costs  of  construction  as  here- 
inbefore stated,  and  that  the  said  cross-complainant 
herein,  Maney  Brothers  and  Company,  a  co-partner- 
ship, had  no  authority  to  so  contract  with  the  said 
Crane  Creek  Irrigation  Land  and  Power  Company, 
and  that  the  said  mortgage  is  not  and  can  not  be 
charged  as  a  lien  upon  or  against  any  of  the  lands 
and  property  therein  described,  which  are  situate 
within  the  boundaries  of  this  defendant,  Crane  Creek 
Irrigation  District,  or  which  is  necessarily  connected 
with  or  required  for  the  effected  use  and  operation 
of  its  said  system  and  to  that  extent  the  same  is  null 
and  void. 

Wherefore,  having  fully  answered  said  defendant 
prays  that  the  pretended  claim  of  mortgage  lien  as- 
serted by  the  cross-complainant  herein  be  denied; 
that  cross-complainant  take  nothing  by  its  said  cross- 
bill against  said  defendant  or  its  property;  that  the 
said  cross-bill  be  dismissed  as  against  said  defend- 
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ant;  and  that  it  have  and  recover  its  reasonable  costs 
in  this  behalf  lawfully  incurred. 

CRANE  CREEK  IRRIGATION  DISTRICT, 
By  Chas.  C.  Cleary,  President. 
ED.  R.  COULTER, 

Weiser, 
N.  M.  RUICK, 

Boise, 
C.  S.  VARIAN, 
Salt  Lake  City,  Utah, 
Solicitors  for  Crane  Creek  Irrigation  District. 
Filed  February  3rd,  1915. 


(Title  of  Court  and  Cause.) 
Statement  of  Evidence  Under  Equity  Rule  75  on  Ap- 
peal of  Maneij  Brothers  &  Company,  Cross- 
Complainant. 

Be  It  Remembered,  That  this  cause  came  regularly 
on  for  trial  before  the  Court,  sitting  in  equity  on 
March  25th,  1915,  on  the  cross-complaint  of  the  de- 
fendants and  cross-complainants  Maney  Brothers  & 
Company,  and  the  issues  made  thereon  by  the  an- 
swers of  the  cross-defendants  Crane  Creek  Irriga- 
tion District,  Sunnyside  Irrigation  District,  Crane 
Creek  Irrigation  Land  &  Power  Company,  E.  D. 
Ford,  A.  G.  Butterfield,  and  R.  C.  McKinney.  Where- 
upon the  following  proceedings  were  had : 

Jesse  T.  Johnson,  being  called  and  sworn  as  a  wit- 
ness for  said  cross-complainants,  testified  as  follows : 

"I  am  a  bookkeeper  for  Maney  Brothers  &  Com- 
pany.   I  was  in  their  employ  in  that  capacity  in  Sep- 
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tember,  1911,  and  have  been  ever  since.  I  am  famil- 
iar with  the  business  transactions  which  Maney 
Brothers  &  Company  had  with  the  Crane  Creek  Irri- 
gation Land  &  Power  Company.  The  paper  marked 
'Maney  Bros.  Exhibit  No.  1'  dated  September  29, 
1911,  is  a  note  which  Maney  Brothers  &  Company 
received  from  the  Crane  Creek  Irrigation  Land  & 
Power  Company.  It  was  given  for  the  construction 
of  what  is  commonly  known  as  the  Crane  Creek  Res- 
ervoir. There  is  due  on  that  note  $35,986.10  with 
interest  at  6%  from  December  27,  1913." 

(The  note  referred  to  was  admitted  in  evidence 
and  is  identical  with  the  copy  thereof  set  out  in  the 
exhibit  attached  to  the  Cross-Bill  of  Maney  Brothers 
&  Company). 

"Paper  marked  'Maney  Bros.  Ex.  2'  is  the  mort- 
gage securing  the  note  which  I  have  just  identified. 
None  of  the  collateral  mentioned  in  that  mortgage 
has  been  deposited  with  the  trustee  therein  named." 

(The  mortgage  referred  to  was  admitted  in  evi- 
dence and  is  identical  with  the  copy  thereof  attached 
as  an  exhibit  to  the  Cross-Bill  of  Maney  Brothers  & 
Company). 

"Paper  marked  'Maney  Bros.  Exhibit  No.  3'  is  a 
certified  copy  of  the  minutes  of  the  special  meeting  of 
the  Board  of  Directors  of  the  Crane  Creek  Irrigation 
Land  &  Power  Company  held  September  29,  1911, 
and  it  sets  out  a  copy  of  the  mortgage  that  has  been 
introduced  in  evidence  as  Exhibit  No.  2,  and  also 
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a  copy  of  the  contract.    That  contract  was  entered 
into  by  Maney  Bros." 

The  exhibit  referred  to  as  "Maney  Bros.  Exhibit 
No.  3"  is  in  words  and  figures  following,  except  that 
the  note  and  mortgage  therein  referred  to  have  been 
omitted  therefrom  for  the  reason  that  they  are  al- 
ready set  out  in  the  Cross-Bill,  to-wit: 

"MINUTES  OF  A  SPECIAL  MEETING  OF  THE 
BOARD  OF  DIRECTORS  OF  THE  CRANE 
CREEK  IRRIGATION  LAND  AND  POWER 
COMPANY. 

Held  September  29,  1911. 
Minutes  of  a  special  meeting  of  the  Board  of  Di- 
rectors   of   the    Crane  Creek  Irrigation  Land  and 
Power  Company,  held  at  the  office  of  the  Company, 
at  Weiser,  Idaho,  on  the  29th  day  of  September, 
1911,  there  being  present: 
E.  D.  Ford,  President. 
A.  G.  Butterfield,  Vice  President. 
R.  C.  McKinney. 
Absent  and  not  voting: 
E.  M.  Heigho  and 
C.  C.  Conant  (deceased). 

The  meeting  was  called  to  order  by  the  President, 
and  the  Secretary  proceeded  to  take  minutes. 

The  Secretary  then  announced  that  since  the  last 
meeting  of  the  board  Director  C.  C.  Conant  had  died, 
leaving  a  vacancy  in  the  board  of  directors. 

The  President  then  read  a  waiver  of  notice  of  the 
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time,  place  and  objects  of  the  meeting  signed  by  Di- 
rector E.  M.  Heigho. 

On  motion  duly  made  by  R.  C.  McKinney,  seconded 
by  A.  G.  Butterfield,  the  following  resolution  was 
unanimously  adopted: 

Whereas,  it  is  deemed  expedient  and  for  the  best 
interests  of  the  Crane  Creek  Irrigation  Land  and 
Power  Company  to  enter  into  a  contract  with  Maney 
Brothers  &  Company,  for  the  building  of  the  dam 
of  this  company's  reservoir,  known  as  the  Crane 
Creek  Reservoir,  in  Washington  County,  Idaho,  to  a 
height  of  forty-four  feet,  for  the  approximate  con- 
sideration of  $87,000.00;  and 

Whereas,  a  contract  has  this  day  been  negotiated 
with  the  said  Maney  Brothers  &  Company  by  the 
President  of  this  corporation  providing  for  the  con- 
struction of  said  dam  to  the  height  of  forty-four 
feet,  as  aforesaid,  which  contract  is  according  to  the 
following  tenor,  to- wit: 

CONTRACT. 

This  Agreement,  Made  and  entered  into  this  29th 
day  of  September,  A.  D.  1911,  by  and  between  Maney 
Bros.  &  Co.,  (a  co-partnership  consisting  of  J.  W. 
Maney,  residing  at  Oklahoma  City,  Oklahoma,  John 
Maney,  residing  at  El  Reno,  Oklahoma,  and  Herbert 
G.  Wells  and  E.  J.  Wells,  both  residing  at  Boise, 
Idaho),  the  parties  of  the  first  part,  (hereinafter 
for  convenience  called  the  'Contractors'),  and  the 
Crane  Creek  Irrigation  Land  &  Power  Company,  a 
corporation  organized  under  the  laws  of  the  State 
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of  Idaho,  the  party  of  the  second  part,  (hereinafter 
for  convenience  called  the  ('Company'),  witnesseth: 

That  in  consideration  of  the  covenants  and  agree- 
ments herein  contained  and  to  be  kept  and  per- 
formed by  the  Contractors,  and  the  payments  to  be 
made  and  covenants  to  be  performed  as  hereinafter 
provided  by  the  Company,  it  is  mutually  covenanted 
and  agreed  as  follows: 

I. 

The  Contractors  agree  that  they  will,  under  the 
supervision  and  direction  of  the  engineer  of  the 
Company,  place  the  following  material  in  that  cer- 
tain dam  described  in  the  specifications  hereto  at- 
tached at  Exhibit  'A'  and  in  the  supplementary  spec- 
ifications hereto  attached  as  Exhibit  'B',  which  said 
dam  is  known  as  the  'Crane  Creek  Dam'  and  situated 
in  Section  19,  Township  12  North,  Range  2  West, 
B.  M.,  Washington  County,  Idaho,  to-wit: 

1.  Forty  thousand  (40,000)  cubic  yards  of  earth, 
the  same  to  be  measured  in  borrow  pits. 

2.  One  thousand  and  ten  (1,010)  cubic  yards  of 
concrete,  to  be  placed  in  core  wall,  tunnel  lining  and 
retaining  wall  and  around  headgates,  as  may  be  di- 
rected by  the  engineer  of  the  Company. 

3.  One  thousand  (1,000)  cubic  yards  of  rip-rap- 
ping on  upstream  side  of  dam,  and  four  hundred 
(400)  cubic  yards  of  broken  stone  or  gravel  under 
said  riprap  on  face  of  upstream  embankment. 

4.  To  construct  flume  containing  thirty-seven 
thousand  (37,000)  feet  board  measure,  in  accord- 
ance with  specifications. 
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5.  To  do  all  necessary  excavation  for  core  wall 
and  stripping  foundation  for  embankment. 

All  work  to  be  done  under  the  supervision  and  di- 
rection of  the  Company's  engineer  and  in  accordance 
with  the  plans  and  specifications  hereto  annexed  as 
Exhibit  *A',  as  the  same  are  modified  and  changed 
by  the  specifications  hereto  attached  as  Exhibit  'B', 
and  to  furnish  all  material  required  in  such  construc- 
tion and  do  all  of  said  work  for  the  consideration  of 
Eighty-seven  Thousand  Dollars  ($87,000.00)  to  be 
paid  and  secured  as  hereinafter  provided. 

II. 

The  Contractors  agree  to  commence  the  actual 
construction  of  said  dam  within  ten  days  from  the 
date  hereof  and  to  fully  complete  all  work  to  be  per- 
formed hereunder  by  the  Contractors  by  the  1st  day 
of  January,  1912,  unless  prevented  by  storms,  cold 
weather  or  climatic  or  other  conditions  or  forces  be- 
yond the  control  of  the  Contractors.  It  being  dis- 
tinctly understood  and  agreed  that  the  Contractors 
shall  not  be  liable  in  damages  to  the  Company  or  any 
one  else  for  failure  to  complete  said  dam  in  time  to 
store  water  therein  for  irrigation  or  other  purposes 
during  the  irrigation  season  of  1912,  and  the  Con- 
tractors hereby  only  agree  to  use  their  best  efforts 
and  endeavors  to  complete  said  dam  within  the  time 
stated. 

III. 

It  is  mutually  agreed  that  if  the  dam  as  described 
in  said  supplementary  specifications,  when  complet- 
ed to  the  height  of  forty-four  (44)  feet,  should  not 
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contain  the  yardage  above  specified  or  the  amount  of 
lumber  above  mentioned,  or  if  it  should  require  a 
greater  yardage  or  more  lumber,  such  increase  or  de- 
crease shall  be  allowed  for  and  additions  or  deduc- 
tions to  the  total  contract  price  above  specified  be 
made  accordingly  on  the  following  basis,  to- wit : 

(a)  For  earth  work,  50c  per  cubic  yard. 

(b)  For  concrete,  $12.50  per  cubic  yard. 

(c)  For  riprap,  $3.00  per  cubic  yard. 

(d)  For  broken  stone  under  riprap,  $3.00  per 

cubic  yard. 

(e)  Lumber  in  flume,  $55.00  per  thousand,  board 

measure. 
It  is  mutually  agreed,  however,  that  the  total  ad- 
ditions which  may  be  made  thereto,  shall  not  exceed 
Thirteen  Thousand  Dollars  ($13,000.00),  except  at 
the  option  of  the  Contractors. 

IV. 

It  is  mutually  agreed  that  all  material  used  in  such 
construction  work  and  all  work  to  be  performed  here- 
under by  the  Contractors,  shall  meet  the  approval  of 
Zenas  N.  Vaughn,  engineer  of  the  Company,  or  such 
other  engineer  as  the  Company  may  designate  in 
writing  to  approve  such  work  and  material,  and  all 
such  work  shall  be  executed  in  a  sound,  workman- 
like and  substantial  manner.  The  Company  agrees 
that  the  said  Zenas  N.  Vaughn,  or  an  engineer  rep- 
resenting the  Company,  shall  be  continuously  at  said 
dam  during  the  construction  thereof,  and  that  such 
engineer  or  engineers  shall  have  full  power  and  au- 
thority to  act  for  the  Company  in  the  premises,  and 
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all  work  performed  and  material  furnished  by  the 
Contractors  in  the  construction  of  said  dam  shall  be 
deemed  to  comply  with  the  said  specifications  both 
as  to  workmanship  and  quality  of  material,  and  in 
every  other  respect,  unless  the  Contractors  or  subcon- 
tractor or  superintendent  in  charge  of  such  work,  are 
notified  in  writing  of  the  insufficiency  thereof  and 
wherein  it  fails  to  comply  with  said  specifications, 
within  seventy-two  (72)  hours  after  such  work  is 
performed  or  material  put  in  place.  This,  however, 
shall  not  release  the  Contractors  from  liability  in  the 
event  such  material  or  work  should  be  washed  out 
or  otherwise  be  rendered  clearly  insufficient  for  the 
purposes  and  uses  intended  before  the  Contractors 
have  performed  all  the  work  required  to  be  perform- 
ed by  them  for  the  general  consideration  of  Eighty- 
seven  Thousand  Dollars  ($87,000.00),  as  hereinbe- 
fore stated,  if  due  to  failure  to  comply  with  said  spe- 
cifications. But  such  liability  shall  only  extend  to 
the  rebuilding  or  replacing  of  such  defective  work  or 
material. 

V. 

Upon  the  completion  of  the  work  required  of  the 
Contractors  hereunder,  if  completed  in  accordance 
with  the  specifications  hereto  annexed  and  marked 
Exhibit  'A'  as  modified  and  changed  by  the  supple- 
mentary specifications  hereto  attached  and  marked 
Exhibit  'B,'  and  by  the  terms  of  this  agreement, 
which,  in  so  far  as  it  conflicts  with  any  of  said  spe- 
cifications, shall  prevail,  the  engineer  of  the  Com- 
pany shall  approve  said  work  and  material  and  issue 
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and  deliver  to  the  Contractors  a  certificate  in  appro- 
priate form  showing  that  this  contract  has  been  per- 
formed and  completed  by  the  Contractors.  Should 
the  engineer  neglect  to  furnish  such  certificate  with- 
in ten  days  after  notified  by  the  Contractors  that  the 
work  has  been  completed,  then  the  Contractors,  or 
either  of  them,  may  name  one  engineer,  and  if  such 
engineer  and  the  Company's  engineer  can  not  agree 
as  to  whether  said  work  has  been  satisfactorily  com- 
pleted, they  shall  select  a  third  engineer  and  the  de- 
cision of  a  majority  of  the  three  engineers  so  selected 
shall  be  final,  binding  and  conclusive  upon  all  parties 
to  this  agreement.  Should  the  engineer  of  the  Com- 
pany and  the  engineer  of  the  Contractors  fail  to 
agree  upon  a  third  engineer  within  five  days,  then 
such  engineer  may  be  designated  by  the  Judge  of  the 
District  Court  of  the  Seventh  Judicial  District  of  the 
State  of  Idaho. 

VI. 

Simultaneously  with  the  execution  of  this  agree- 
ment, the  Company  shall  execute  its  promissory  note 
for  the  sum  of  Eighty-seven  Thousand  Dollars  ($87,-. 
000.00),  due  November  15th,  1912,  bearing  interest 
at  six  per  cent.  (6'/< )  per  annum  from  November 
15th,  1911,  and  shall  cause  said  note  to  be  endorsed 
in  a  manner  satisfactory  to  the  Contractors  by  E.  D. 
Ford,  A.  G.  Butterfield  and  R.  C.  McKinney  of 
Weiser,  Idaho,  and  shall  execute  a  mortgage  on  all  its 
property,  rights  and  franchises  of  a  form  satisfac- 
tory to  the  Contractors  as  security  for  the  payment 
of  said  note,  and  any  and  all  other  sums  due  or  to 
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become  due  under  this  agreement,  or  otherwise, 
from  the  Company  to  the  Contractors.  And  upon  the 
extra  yardage  and  work  which  may  be  done  by  the 
Contractors  under  this  agreement,  as  hereinbefore 
provided,  being  ascertained  and  determined,  the 
Company  shall  execute  its  promissory  note  therefor, 
substantially  similar  in  form  to  the  note  first  above 
mentioned,  drawing  interest  and  falling  due  at  the 
same  time  as  the  said  note  for  Eighty-seven  Thou- 
sand Dollars  ($87,000.00),  and  the  note  covering 
such  extras  or  additional  yardage  and  work  shall 
likewise  be  secured  by  the  mortgage  above  referred 
to,  and  shall  be  delivered  to  the  Contractors  upon  the 
completion  of  the  work  to  be  by  them  performed 
hereunder.  It  being  understood  and  agreed  that  said 
extras  and  additional  work  shall  not  be  required  to 
be  performed  by  the  Contractors  unless  notice  to  do 
such  work  be  given  the  Contractors  in  due  season  and 
before  the  principal  contract  has  been  substantially 
completed. 

VII. 

It  is  mutually  agreed  that  the  note  for  Eighty- 
seven  Thousand  Dollars  ($87,000.00)  hereinbefore 
mentioned,  shall  immediately  be  deposited  with  F.  F. 
Johnson,  Cashier  of  the  Boise  City  National  Bank  of 
Boise,  Idaho,  as  trustee  or  escrow  holder,  and  shall 
by  such  trustee  be  delivered  to  the  Contractors  upon 
the  certificate  of  engineer  of  the  Company,  or  the 
certificate  of  a  majority  of  the  engineers  as  herein 
provided,  that  the  work  required  of  the  Contractors 
hereunder  has  been  completed  in  substantial  compli- 
ance with  the  terms  of  this  agreement. 
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VIII. 

The  Company  further  agrees  to  deposit  with  said 
trustee  all  certificates  of  sale  issued  by  the  State 
of  Idaho  covering  lands  purchased  by  the  Company  or 
in  behalf  of  the  Company  from  the  State  of  Idaho 
and  described  in  the  mortgage  above  referred  to. 
Such  certificates  shall  be  assigned  in  blank  or  to  said 
trustee  and  properly  acknowledged  by  the  present 
holder  thereof,  and  such  certificates  shall  be  held  by 
said  trustee,  together  with  other  collateral  security 
mentioned  and  referred  to  in  the  said  mortgage  upon 
the  terms  and  for  the  purposes  stated  in  said  mort- 
gage. The  Company  shall  also  deposit  with  said 
trustee  a  certificate  of  stock  endorsed  in  blank  or  to 
said  trustee,  covering  all  the  stock  which  the  Com- 
pany owns  in  the  Weiser  Heights  Orchard  Company, 
being  not  less  than  two  hundred  and  sixty  (260) 
shares ;  the  same  to  be  held  by  the  trustee  as  afore- 
said. But  upon  payment  of  the  said  note  or  notes 
and  all  other  indebtedness  from  the  Company  to  the 
Contractors  and  the  reasonable  charges,  if  any,  of 
said  trustee,  all  of  said  collateral,  bonds,  stock  and 
certificates  of  sale  then  remaining  in  the  hands  and 
in  possession  of  said  trustee,  shall  be  reassigned  and 
redelivered  to  the  Company  and  the  mortgage  herein- 
before mentioned  shall  be  fully  released  and  dis- 
charged of  record  by  the  Contractors. 

In  Witness  Whereof,  the  Contractors  have  caused 
their  firm  name  to  be  hereunto  subscribed  by  a  mem- 
ber of  the  firm,  and  the  Company  has  caused  its 
name  to  be  hereunto  subscribed  by  its  President  and 
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its  corporate  seal  affixed,  attested  by  its  Secretary, 
in  duplicate,  the  day  and  year  first  above  written. 
MANEY  BROS.  &  CO., 

By 

CRANE  CREEK  IRRIGATION  LAND  &  POWER 
COMPANY, 

By 

President. 

Attest :    

Secretary. 

Now,  Therefore,  Be  It  Resolved,  that  the  President 
and  the  Secretary  be,  and  they  are  hereby  authorized 
and  empowered  to  execute  said  contract  on  behalf  of 
this  corporation,  in  duplicate,  and  in  the  words  and 
figures  above  set  forth,  under  the  seal  of  the  said 
Crane  Creek  Irrigation  Land  and  Power  Company, 
and  that  this  corporation  hereby  acknowledges  said 
contract  as  a  binding  obligation  upon  it. 

On  motion  of  R.  C.  McKinney,  seconded  by  A.  G. 
Butterfield,  the  following  resolution  was  unanimous- 
ly adopted,  to-wit : 

Whereas,  this  corporation  has  not  sufficient  funds 
to  pay  for  the  work  contemplated  by  the  contract 
heretofore  authorized  to  be  entered  into  with  Maney 
Brothers  and  Company,  heretofore  presented  to  this 
meeting;  and, 

Whereas,  as  part  of  the  conditions  of  said  con- 
tract this  corporation  has  agreed  to  execute  its  prom- 
issory note  for  $87,000.00  dated  September  29,  1911, 
to  said  Maney  Brothers  &  Company  payable  on  No- 
vember 15,  1912,  with  interest  from  the  15th  day  of 
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November,  1911,  at  the  rate  of  six  per  cent,  per  an- 
num; and, 

Whereas,  it  is  further  agreed  that  the  payment 
of  said  promissory  note  shall  be  secured  by  a  mort- 
gage upon  all  the  property  of  this  corporation ;  and 

Whereas,  the  board  of  directors  deem  it  necessary 
and  expedient  that  said  promissory  note  and  mort- 
gage be  executed  at  once,  said  mortgage  being  in  the 
words  and  figures  following,  to-wit: 

(Copy  of  mortgage  and  note  hereinbefore  referred 
to  and  set  out  in  Cross-Bill  is  here  set  out  in  min- 
utes). 

And  Whereas,  sl  full,  true  and  correct  copy  of  said 
promissory  note  appears  on  page  5  of  said  mortgage ; 

Now  Therefore,  Be  It  Resolved,  That  the  President 
and  Secretary  be  and  they  are  hereby  authorized  and 
empowered  to  execute  said  promissory  note,  and  the 
mortgage  above  set  forth,  in  duplicate,  and  deliver 
the  said  promissory  note  to  F.  F.  Johnson,  Trustee, 
and  the  said  mortgage  to  the  said  Maney  Brothers  & 
Company,  as  contemplated  by  said  mortgage  and  the 
agreement  aforesaid,  and  to  affix  the  corporate  seal 
to  said  promissory  note  and  mortgage ;  and 

Be  It  Further  Resolved,  That  the  President  be  and 
he  is  hereby  authorized  and  empowered  to  do  all 
things  required  to  be  done  by  said  contract  and  mort- 
gage and  to  deposit  with  the  trustee  all  the  necessary 
deeds,  contracts,  stock  certificates  and  assignments 
required  to  be  deposited  with  him  by  the  provisions 
of  either  said  contract  or  mortgage  and  to  furnish 
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whatever  data  that  he  may  deem  necessary  to  be  fur- 
nished said  Maney  Brothers  &  Company,  or  said 
Trustee,  in  the  premises. 

No  further  business  appearing  the  meeting  ad- 
journed. 
State  of  Idaho, 
County  of  Washington, — ss. 

I,  E.  P.  Hall,  the  duly  elected,  qualified  and  act- 
ing Secretary  of  the  Crane  Creek  Irrigation  Land 
and  Power  Company,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State 
of  Idaho,  do  hereby  certify  that  the  foregoing  con- 
sisting of  18  pages  including  this  contains  a  full, 
true  and  correct  copy  of  the  minutes  of  a  special 
meeting  of  the  board  of  directors  of  said  corporation 
held  at  the  office  of  the  Company  at  Weiser,  Idaho, 
on  the  29th  day  of  September,  1911,  at  8:30  o'clock 
P.  M. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  corporation  the  7th  day 
of  October,  1911. 

(Seal)  E.  P.  HALL, 

Secretary  Crane  Creek  Irrigation  Land  and 
Power  Co.'' 

"Exhibits  1  and  2  of  Maney  Brothers  &  Company 
were  executed  pursuant  to  this  contract." 

E.  R.  Coulter,  a  witness  on  behalf  of  the  cross- 
defendants,  being  first  duly  sworn,  testified  as  fol- 
lows: 

''I  am  the  Secretary  of  the  Sunnyside  Irrigation 
District  and  have  been  Secretary  of  that  District 
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since  about  April,  1913.  I  have  the  custody  of  all 
the  records  of  the  District.  I  have  been  attorney  for 
the  Sunnyside  and  Crane  Creek  Irrigation  Districts 
since  their  inception;  in  fact,  I  organized  the  dis- 
tricts, and  have  been  familiar  with  all  their  transac- 
tions from  the  very  inception  of  them  to  the  present 
time." 

"The  paper  marked  'Defendants  Sunnyside  and 
Crane  Creek  Irrigation  Districts'  Exhibit  B'  is  the 
original  contract  entered  into  on  the  date  therein 
mentioned,  betweefti  Crane  Creek  Irrigation  Land 
and  Power  Company,  and  Sunnyside  Irrigation 
District." 

The  exhibit  referred  to  as  "Sunnyside  and  Crane 
Creek  Irrigation  Districts'  Exhibit  B"  is  in  words 
and  figures  following,  except  that  the  plans  and  spec- 
ifications thereto  attached  have  been  omitted  there- 
from, and  we  ask  that  the  Court  make  an  order  trans- 
mitting and  requiring  the  original  plans  and  speci- 
fications attached  to  said  original  contract  "Exhibit 
B"  to  be  forwarded  with  and  as  a  part  of  the  record 
on  appeal  in  the  above  entitled  action. 

This  Agreement,  made  and  entered  into  in  dupli- 
cate this  22d  day  of  August,  1910,  by  and  between 
the  Crane  Creek  Irrigation  Land  and  Power  Com- 
pany, a  corporation  duly  organized,  existing  and  do- 
ing business  under  and  by  virtue  of  the  laws  of  the 
State  of  Idaho,  with  its  principal  place  of  business 
at  Weiser,  Washington  County,  Idaho,  (hereinafter 
called  the  "Company")  the  party  of  the  first  part, 
and  the  Sunnyside  Irrigation  District,  a  corporation 
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duly  organized,  existing  and  doing  business  under 
and  by  virtue  of  the  laws  of  the  State  of  Idaho,  with 
its  principal  place  of  business  in  said  district  in 
Washington  County,  State  of  Idaho,  (hereinafter 
called  the  '^District") ,  the  party  of  the  second  part, 

Witnesseth :  That,  whereas,  the  Company  has  ac- 
quired the  right  to  store,  impound,  divert  and  distrib- 
ute for  irrigation,  power  and  domestic  purposes  cer- 
tain waters  of  Crane  Creek,  in  Washington  County, 
Idaho,  and  the  tributaries  thereof,  and  the  flood 
waters  flowing  therein,  under  certain  water  rights 
and  water  appropriations  hereinafter  more  particu- 
larly described,  and. 

Whereas,  The  Company  is  also  the  owner  of  a  par- 
tially constructed  irrigation  system,  consisting  of  a 
dam  site,  reservoir,  dams,  canals,  and  other  struc- 
tures being  constructed  for  the  purpose  of  storing, 
impounding,  diverting  and  distributing,  under  the 
water  rights  and  water  appropriations  above  re- 
ferred to,  the  said  waters  of  Crane  Creek  and  its 
tributaries,  and  is  also  the  owner  of  certain  water 
rights  of  way  for  said  reservoir,  dams,  canals  and 
other  structures  being  constructed  and  about  to  be 
constructed  and  situate  in  the  County  of  Washing- 
ton, State  of  Idaho,  and. 

Whereas,  the  District  is  a  corporation  duly  organ- 
ized under  the  laws  of  the  State  of  Idaho,  and  has 
full  power  and  authority  to  acquire  and  hold,  appro- 
priate and  maintain  reservoirs,  canals,  dams,  aque- 
ducts, ditches,  pipe  lines,  tunnels,  flumes  and  other 
structures  and  irrigation  works    for    storing,  im- 


Crane  Creek  Irrigation,  Etc.  Co,  103 

pounding,  diverting,  carrying  and  distributing  water 
for  irrigation  purposes  to  lands  and  holders  of  lands 
within  the  boundaries  of  said  Sunnyside  Irrigation 
District,  in  accordance  with  the  statutes  of  Idaho,  in 
such  cases  made  and  provided ;  and, 

Whereas,  for  the  consideration  hereinafter  stated, 
the  Company  hereby  agrees  to  sell  and  agrees  to  con- 
vey, and  the  District  hereby  agrees  to  purchase  and 
agrees  to  receive  conveyance  of  that  certain  portion 
of  said  water  rights,  water  appropriations,  and 
rights  of  way  more  particularly  hereinafter  de- 
scribed, and  that  portion  of  such  works  and  irriga- 
tion system  as  constructed,  as  the  times  and  in  the 
manner  hereinafter  particularly  set  forth;  and  the 
Company  for  said  consideration,  hereby  agrees  to 
convey  to  the  District  together  with  said  portion  of 
said  water  rights,  water  appropriations  and  rights 
of  way,  that  certain  portion  of  the  reservoir,  dams, 
canals,  pipe  lines,  flumes,  laterals  and  other  works 
composing  such  irrigation  system  completed  within 
the  time  and  in  the  manner  hereinafter  particularly 
set  forth; 

Now  Therefore,  in  consideration  of  the  premises, 
and  in  consideration  of  the  sum  of  Ten  Dollars 
($10.00)  by  each  of  the  parties  hereto  to  the  other  in 
hand  paid,  and  in  consideration  of  the  mutual  cov- 
enants and  agreements  herein  contained  to  be  kept 
and  performed  by  the  parties  hereto,  respectively, 
and  for  the  purpose  of  evidencing  an  understanding 
and  agreement  between  the  parties  hereto,  the  said 
parties  have  agreed  and  hereby  do  agree  as  follows, 
to-wit : 
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I. 

That  said  reservoir,  dams,  pipe  lines,  flumes, 
canals,  laterals  and  other  structures  forming  part  of 
said  irrigation  system,  all  situated  in  Washington 
County,  Idaho,  shall  when  completed  substantially 
conform  to  the  plans  and  specifications  prepared  by 
A.  J.  Wiley  and  Z.  N.  Vaughn,  hereto  attached  and 
made  a  part  of  this  contract,  and  such  additional 
plans  and  specifications  as  may  hereafter  be  approved 
by  the  parties  in  the  manner  hereinafter  provided. 

11. 

The  property  to  be  conveyed  is: 

(a)  An  undivided  thirty-five  and  twenty-six  one- 
hundredths  per  cent.  (35.26%)  interest  of,  in  and  to 
that  certain  permit  No.  1720,  issued  by  the  State  En- 
gineer of  the  State  of  Idaho,  under  date  of  December 
16,  1905,  to  one  Edwin  D.  Ford,  and  recorded  in 
Book  6  at  page  1729  of  the  records  in  said  State  En- 
gineer's oflftce  at  Boise,  Idaho,  and  heretofore  con- 
veyed to  the  Company,  together  with  a  like  propor- 
tion of  all  the  water  thereby  appropriated  and  all 
rights  acquired  under  said  permit;  also  thirty-five 
and  twenty -six  one-hundredths  per  cent.  (32.26%) 
of  the  right  of  all  flowage  through  the  Northwest 
quarter  of  the  Northeast  quarter  and  the  North  half 
of  the  Northwest  quarter  of  Section  19,  Township  12 
North  of  Range  2  West  of  the  Boise  Meridian,  in 
Idaho ;  also  thirty-five  and  twenty-six  one-hundredths 
per  cent.  (35.26%)  of  the  right  of  flowage  through 
the  Northeast  quarter  of  Section  24  in  Township  12, 
North  of  Range  3  West  of  the  Boise  Meridian,  in 
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Idaho,  heretofore  conveyed  to  the  Company  by  Ed- 
win D.  Ford,  and  Hortense  A.  Ford,  under  date  of 
May  9,  1910. 

(b)  An  undivided  thirty-five  and  twenty-six 
hundredths  per  cent.  (35.26%)  interest  of,  in  and  to 
all  and  singular  such  rights  of  way  for  canals,  flumes 
and  laterals  as  may  be  used  in  common  by  said  Dis- 
trict, the  Company  and  its  other  grantees,  acquired 
by  the  Company  by  purchase  or  by  filing  maps 
thereof  as  required  by  the  Regulations  of  the  General 
Land  Ofl?ice  of  the  United  States,  and  the  Acts  of  Con- 
gress in  relation  thereto,  including  an  undivided 
thirty-five  and  twenty-six  one-hundredths  per  cent 
(35.26%)  interest  of,  in  and  to  said  reservoir  site  as 
described  in  that  certain  indenture,  dated  May  9, 
1910,  between  Edwin  D.  and  Hortense  A.  Ford  and 
the  Company,  which  said  indenture  is  of  record  in 
Book  ....  of  Deeds  at  Page  ....  of  the  Records  in 
the  office  of  the  County  Recorder  of  Washington 
County,  Idaho. 

(c)  An  undivided  thirty-five  and  twenty-six  one- 
hundredths  per  cent  (35.26%)  interest  of,  in  and  to 
all  canals,  pipe  lines,  flumes  and  acqueducts  situate 
wholly  without  the  boundaries  of  said  irrigation  dis- 
trict, as  shown  upon  the  plat  attached  hereto  and 
used  in  connection  with  said  district,  or  appurtenant 
thereto. 

(d)  All  and  singular  the  main  canals,  distribut- 
ing laterals,  pipe  lines  and  flumes  situate  wholly 
within  the  boundaries  of  said  irrigation  district,  as 
appear  from  the  plat  hereto  attached,  subject  to  the 
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conditions  hereinafter  mentioned,  including  all  the 
rights  of  way  for  the  same  now  owned  or  hereafter 
to  be  acquired  by  the  Company. 

III. 

Modifications  in  the  plans  and  specifications  above 
referred  to  may  be  made  with  the  consent  of  the  En- 
gineer of  the  Company,  and  the  Engineer  of  the  Dis- 
trict, and  where  they  cannot  agree,  then  by  an  engi- 
neer by  them  jointly  selected,  but  which  third  engi- 
neer shall  in  nowise  be  connected  with  the  Company, 
the  District,  or  with  any  contractor  or  sub-contractor 
on  the  work ;  provided  that  no  modifications  of  such 
plans  or  specifications  shall  be  made  other  than  such 
as  may  be  found  necessary  because  of  the  unforseen 
character  of  the  material  to  be  excavated,  or  condi- 
tions to  be  overcome ;  and  provided  that  no  modifica- 
tions of  such  plans  or  specifications  shall  be  made 
except  such  as  shall  improve  the  system  and  works 
and  especially  that  part  of  the  same  affected  by  such 
modifications,  and  provided  further  that  any  such 
modifications  shall  not  invalidate  any  bond  or  bonds 
as  hereinafter  provided  for. 

IV. 

That  the  capacity  of  the  reservoir  now  in  process 
of  construction  by  the  Company  shall  when  final 
conveyance  is  made  hereunder  be  not  less  than  fifty 
thousand  (50,000)  acre  feet  of  water,  and  when 
finally  completed  said  reservoir  shall  have  a  capacity 
of  approximately  seventy  thousand  six  hundred  and 
seventeen  (70,617)  acre  feet  of  water. 
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V. 

The  main  canal,  pipe  lines  and  flumes  carrying  the 
water  from  such  reservoir  to  the  place  of  use  by  the 
District  and  each  main  lateral  therefrom  shall  be  of 
the  size  and  have  the  fall  prescribed  in  the  plans  and 
specifications  hereto  attached. 

VI. 

The  Company  agrees  to  have  all  the  works  above 
described  completed  by  the  first  day  of  May,  1912, 
and  the  dam  to  be  completed  within  one  year  from 
the  date  of  this  contract,  and  to  be  of  a  sufficient  ca- 
pacity to  impound  all  of  the  water  contracted  for  by 
the  Crane  Creek  and  Sunnyside  Irrigation  Districts. 

VII. 

That  upon  the  execution  of  this  agreement,  the 
Company  agrees  to  convey  to  the  District,  the  receipt 
of  which  is  hereby  acknowledged,  an  undivided 
thirty-five  and  twenty-six  one-hundredths  per  cent 
(35.26%)  interest  of,  in  and  to  said  water  right  and 
reservoir  site,  excepting  the  right  of  possession 
thereof  which  is  to  be  held  until  final  conveyance,  as 
herein  provided;  and  upon  the  completion  of  any 
portion  of  said  irrigation  system,  as  shown  by  each 
monthly  estimate  in  the  construction  thereof,  the 
Company  agrees  to  convey  to  the  District  such  com- 
pleted portion  with  the  same  proportion  of  the  rights 
of  Way  for  such  system ;  and  upon  the  completion  of 
the  whole  of  such  system  within  the  time  above  speci- 
fied, to  convey  the  whole  of  the  undivided  interest  of, 
in  and  to  said  water  rights,  appropriations,  reservoir 
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sites,  rights  of  way,  canals,  dams,  pipe  lines,  flumes, 
laterals  and  other  structures,  with  the  appurte- 
nances, contemplated  in  this  agreement  and  agreed 
to  be  sold  and  conveyed  hereunder,  together  with  the 
possession  thereof  to  the  district ;  Provided,  that  with- 
in twenty  (20)  days  after  the  signing  of  this  agree- 
ment, and  upon  the  delivery  by  the  Company  to  the 
District  of  the  bonds  hereinafter  provided  for,  the 
District  will  deliver  to  the  Company  its  coupon  bonds 
of  the  face  value  of  One  Hundred  Thousand  Dollars 
($100,000.00)  and,  upon  the  receipt  of  the  convey- 
ance above  referred  to,  after  each  monthly  estimate, 
will  deliver  its  coupon  bonds  to  the  Company  at  face 
value  to  an  amount  equal  to  such  part  of  the  entire 
bond  issue  of  said  District,  to  be  sold  and  delivered 
hereunder,  as  the  constructed  portion  of  said  works 
of  said  Company  bears  to  the  entire  works  to  be  con- 
structed for  the  use  and  benefit  of  said  District. 

VIII. 

The  District  in  consideration  of  the  covenants  and 
agreements  herein  contained  to  be  kept  and  per- 
formed by  the  Company,  and  in  full  payment  for  said 
water  rights,  irrigation  system,  reservoir,  dams, 
canals,  aqueducts,  pipe  lines,  flumes  and  other  struc- 
tures forming  a  part  of  such  irrigation  system  thus 
sold  and  to  be  sold  and  conveyed  when  completed  as 
herein  provided,  hereby  agrees  to  deliver  to  the  Com- 
pany in  the  manner  hereinafter  provided,  the  cou- 
pon bonds  of  the  District,  at  their  face  value  to  the 
amount  of  Four  Hundred  and  Fifteen  Thousand  Dol- 
lars ($415,000.00). 
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IX. 

In  arriving  at  the  amount  of  the  consideration  to 
be  paid  to  the  Company  by  the  District,  as  hereinbe- 
fore set  forth,  the  basis  is  that  for  each  acre  of  land 
receiving  a  full  water  right,  the  bonds  of  the  District, 
in  the  sum  of  Fifty  Dollars,  ($50.00)  shall  be  paid 
by  the  District  to  the  Company;  and  for  each  acre 
of  such  lands  receiving  a  fractional  part  of  a  full 
water  right,  the  District  shall  pay  the  Company  the 
bonds  of  the  District  in  the  same  fractional  part  of 
Fifty  Dollars  ($50.00) ;  the  sum  in  each  instance  to 
be  determined  by  the  assessment  it  benefits  against 
said  lands,  in  the  manner  provided  by  law.  No  bonds 
are  to  be  delivered  by  the  District  to  the  Company 
for  those  lands  against  which  no  benefits  are  as- 
sessed. 

X. 

The  District  is  fully  aware  that  the  Company  shall 
have  the  right  to  sell  and  transfer  the  bonds  so  deliv- 
ered and  to  be  delivered  to  the  Company  by  the  Dis- 
trict hereunder,  to  divers  persons,  and  by  reason 
thereof  any  failure  on  the  part  of  the  Company  to 
comply  with  the  terms  of  this  agreement,  or  any  of 
them,  shall  in  no  wise  affect  the  validity  of  such 
bonds  or  any  of  them  as  binding  obligations  of  the 
District. 

XL 

All  conveyances  provided  for  herein  shall  be  by 
good  and  sufficient  deed  and  in  the  usual  form  and 
shall  be  of  such  character  as  will  meet  the  approval 
of  counsel  for  the  respective  parties  hereto,  and  sd} 
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property  conveyed  shall  be  free  and  clear  of  all  in- 
cumbrances. 

XII. 

It  is  understood  and  agreed  that  the  acceptance  by 
the  District  of  the  conveyance  of  the  constructed  por- 
tions of  the  work  as  completed  by  the  Company,  based 
on  the  monthly  estimates,  shall  in  no  case  be  deemed 
a  final  acceptance  of  such  property  or  any  part  there- 
of, or  be  deemed  a  waiver  of  any  rights  of  the  Dis- 
trict to  require  a  full  conveyance  of  that  portion  of 
the  entire  system  contemplated  under  this  agree- 
ment, when  the  same  shall  be  fully  completed  as  here- 
in provided,  nor  a  waiver  of  any  right  to  object  to 
any  imperfect  work,  or  construction  whether  as  to 
workmanship  or  materials  used  relative  to  any  con- 
veyed or  other  portion  of  such  work  until  finally  ac- 
cepted as  herein  provided,  nor  a  waiver  of  the  right 
of  the  District  to  require  before  acceptance,  that  all 
faulty  or  imperfect  work,  or  materials,  or  construc- 
tion, be  torn  out  and  rebuilt  in  accordance  with  the 
plans  and  specifications  therefor  before  final  accept- 
ance of  the  same. 

XIII. 

The  Company  will  furnish  all  material  and  build 
a  suitable  dam  at  the  place  designated  in  the  plans, 
according  to  the  plans  and  specifications  therefor ;  to- 
gether with  all  canals,  main  laterals  and  waste  ways 
necessary  to  carry  the  water  required  for  the  lands 
situated  in  said  irrigation  district,  and  of  sufficient 
capacity  to,  under  normal  conditions,  and  without  en- 
dangering the  strength  of  said  canals  and  main  later- 
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als,  carry  the  water  contemplated  to  be  stored  for 
the  District  under  this  contract,  all  of  the  same  to  be 
built  and  constructed  in  the  manner  approved  by  the 
Engineer  of  the  Company  and  according  to  the  plans 
and  specifications  therefor. 

XIV. 

The  Company  will  build  and  construct,  at  its  own 
proper  cost  and  expense,  a  telephone  line  along  the 
right  of  way  of  said  canal  to  the  dam  site,  to  be  con- 
veyed to  the  District,  but  reserving  unto  the  Com- 
pany the  perpetual  right  to  use  and  occupy  said  poles 
for  the  purpose  of  carrying  its  own  telephone  wires; 
the  cost  of  maintaining  and  renewing  said  telephone 
line  after  the  completion  and  acceptance  by  the  Dis- 
trict, to  be  shared  by  the  parties  thereto  in  propor- 
tion to  their  respective  interests;  and  it  is  hereby 
stipulated  that  the  interest  of  the  District  in  the  same 
is  to  be  a  thirty-five  and  twenty-six  one  hundredths 
percent  (35.26%)  interest. 

XV. 

The  Company  will  furnish  said  District  24,900 
acre  feet  of  water  to  be  stored  in  each  season  in  said 
reservoir,  delivered  in  the  reservoir,  and  to  be  used 
as  desired  by  the  District  during  the  irrigation  sea- 
son in  each  year,  as  part  of  the  consideration  of  this 
contract;  provided,  however,  that  in  the  event  there 
shall  be  a  shortage  of  water  in  any  season,  caused  by 
no  fault  or  neglect  on  the  part  of  the  Company,  and 
the  water  stored  in  said  reservoir  shall  not  equal  the 
maximum  amount  stored  therein  under  ordinary 
conditions  in  ordinary  years,  then  and  in  that  event, 
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the  District  shall  pro  rate  with  the  other  tenants  in 
common  of  said  reservoir,  the  actual  amount  of  wa- 
ter stored  therein  for  said  season  in  proportion  to  the 
interest  owned  by  the  District  in  said  reservoir,  that 
is  to  say:  thirty-five  and  tWenty-six  one  hundredths 
per  cent  (35.26/' )  of  the  entire  amount  of  water 
stored  for  said  season,  and  it  is  expressly  contracted 
that  the  Company  shall  not  sell  a  greater  amount  of 
water,  or  interest  in  said  system  representing  a 
greater  amount  of  water  in  the  aggregate,  including 
the  water  and  interest  it  has  hereinbefore  contracted 
to  sell  to  the  District,  then  the  total  amount  of  water, 
which,  in  ordinary  years,  under  ordinary  conditions, 
shall  be  stored  in  said  reservoir. 

If  for  any  reason  any  portion  of  the  acreage  in- 
cluded within  said  District,  and  for  which  is  includ- 
ed in  this  contract  a  water  supply,  should  lie  above 
the  main  canal  as  finally  determined  and  construct- 
ed, or  against  which  no  benefits  shall  be  assessed,  a 
deduction  shall  be  allowed  in  the  above  amount  at  the 
rate  of  fifty  dollars  ($50.00)  per  acre  for  all  acreage 
excluded,  and  the  quantity  of  water  to  be  furnished 
shall  also  be  reduced  at  the  rate  of  three  (3)  acre 
feet  of  water  for  each  acre  so  excluded,  and  the  in- 
terest in  the  reservoirs,  rights  of  way  and  main  ca- 
nals situate  outside  of  said  irrigation  district,  shall 
also  be  reduced  proportionately. 

XVI. 

It  is  covenanted  and  agreed  that  no  bonds  shall  be 
issued,  or  water  rights  or  maintenance  charges  tax- 
ed against  any  lands  within  said  district  which  re- 
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ceive  no  benefits  from  the  irrigation  works  and 
against  which  no  benefits  shall  be  assessed  by  the 
District. 

XVII. 
On  all  bonds  delivered  by  the  District  to  the  Com- 
pany, the  Company  agrees  to  reimburse  the  District 
for  the  interest  paid  thereon  for  the  time  from  the 
date  of  the  issuance  of  the  bonds  until  the  comple- 
tion of  said  system  by  the  Company,  and  the  accept- 
ance of  the  same  by  the  District.  The  Company 
agrees  to  advance  and  pay  for  the  District,  the  in- 
terest due  on  July  1st  on  said  bonds,  of  the  first  irri- 
gation season  after  the  completion  of  said  system. 
The  District  to  repay  said  advancements  to  the  Com- 
pany on  the  first  day  of  January,  following  the  first 
irrigation  season  said  water  is  used  by  the  District. 

XVIII. 

It  is  further  understood  and  agreed,  as  part  of  the 
consideration  and  purchase  price  of  said  irrigation 
works,  that  the  exclusive  right  to  the  perpetual  use 
of  all  water  stored  in  said  reservoir  site  by  means  of 
said  proposed  dam,  or  any  dam,  or  otherwise,  for 
power  and  other  purposes  at  any  point  or  points  be- 
tween the  dam  and  the  head-gate  of  the  main  canal, 
is  hereby  reserved  to  the  Company,  its  successors  and 
assigns  forever,  provided,  however,  that  such  use  for 
power  and  other  purposes  shall  not  in  any  way  inter- 
fere with  the  use  of  said  water  by  the  District  when- 
ever needed  for  irrigation  purposes;  and  provided, 
further,  that  whenever  the  water  is  so  used  for  such 
power  or  other  purposes,  the  duty  and  cost  of  patrol- 
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ling  the  dam  shall  be  borne  entirely  by  the  Com- 
pany. 

XIX. 
It  is  further  covenanted  and  agreed  that  the  use 
of  water  furnished  to  said  District  under  this  con- 
tract is  to  be,  and  the  same  is  hereby  limited  to  those 
certain  specified  tracts  which  are  included  within  the 
boundaries  of  said  District,  as  the  same  existed  at 
the  time  of  the  bond  issue  and  against  which  are  as- 
sessed the  benefits  of  said  irrigation  system. 

XX. 

It  is  understood  and  agreed  that  the  Company  re- 
serves and  shall  have  the  sole  right  to  contract  for 
and  sell  in  the  future  any  and  all  water  which  may  be 
needed  by  any  lands  within  (or  without)  said  irriga- 
tion district,  as  the  boundaries  thereof  now  exist  or 
as  they  may  be  hereafter  extended,  against  which  no 
benefits,  or  merely  nominal  benefits  are  assessed,  and 
to  have  the  use  of  any  canals  or  laterals  owned  by 
the  District  to  transport  the  same  under  the  direc- 
tion of  the  District  to  the  persons  to  whom  it  may 
sell  water;  provided,  it  builds  such  canals  of  suffi- 
cient size  to  provide  for  future  requirements  in  the 
first  instance  or  that  it  enlarge  said  canals  at  its  own 
proper  cost  and  expense  when  needed,  and  pay  the 
same  rate  or  proportion  of  the  maintenance  charges 
as  is  paid  by  the  other  land  owners,  and  provided, 
further,  that  in  the  event  the  Company  shall  desire 
to  enlarge  said  canals  as  hereinbefore  set  forth,  it 
shall  do  so  at  such  times  and  in  such  manner  as  not 
to  interfere  with  the  use  and  enjoyment  of  the  Dis- 
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trict  of  its  water  and  vested  rights;  and  the  Com- 
pany further  reserves  to  itself  the  sole  and  exclusive 
right  to  enlarge  the  storage  capacity  of  said  reser- 
voir, but  only  in  accordance  with  the  plans  and  speci- 
fications to  be  approved  by  the  State  Engineer  of  the 
State  of  Idaho,  before  such  enlargement;  and  pro- 
vided, further,  that  such  enlargement  shall  be  made 
in  such  manner  as  not  to  endanger  the  property  and 
rights  of  the  District;  and  provided,  further,  that 
in  the  event  the  Company  shall  enlarge  said  reservoir 
to  a  capacity  in  excess  of  70,617  acre  feet,  then  and 
in  such  event  in  case  of  shortage  of  water  or  in  ex- 
traordinary or  dry  seasons,  the  District  will  not  be 
required  to  prorate  the  water  to  be  stored  in  said  res- 
ervoir, as  provided  in  Section  XV  of  this  contract, 
with  the  other  tenants  in  common  to  the  extent  of 
more  than  70,617  acre  feet,  that  is  to  say  that  when 
nary  season  shall  be  less  than  70,617  acre  feet,  the 
District  shall  prorate  only  with  the  other  tenants  in 
common  owning  the  first  70,617  acre  feet,  including 
the  District,  but  when  the  amount  of  water  stored 
equals  70,617  acre  feet  or  more  the  District  shall  be 
entitled  to  its  full  quota  of  water  provided  for  under 
this  contract. 

XXI. 

It  is  further  agreed  that  before  any  petition  for 
the  annexation  to  said  District  of  adjacent  lands, 
shall  be  granted,  the  directors  of  the  District  shall 
cause  petitioners  named  in  said  petition  to  pay  or 
provide  satisfactory  security  for  the  payment,  in 
addition  to  any  other  amount  which  is  provided  for, 
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the  sum  of  Fifty  Dollars  ($50.00)  per  acre,  with 
interest,  as  a  maximum,  which  shall  be  paid  to  the 
Company  upon  its  furnishing  the  additional  amount 
of  water  required  to  irrigate  said  land,  at  the  rate 
of  three  (3)  acre  feet  of  water  per  acre,  and  in  case 
said  land  already  has  a  partial  water  right  the  Com- 
pany may,  at  its  option,  accept  such  reduction  from 
the  above  maximum  as  may  in  its  judgment  be  just 
and  proper,  and  only  such  reduction  as  may  be  satis- 
factory to  the  Company  will  be  accepted  by  the  Di- 
rectors of  said  District,  provided,  that  in  the  event 
of  the  taking  in  of  lands  under  such  conditions,  the 
Company  shall  at  its  own  proper  cost  and  expense, 
enlarge  the  canals  and  laterals  to  a  sufficient  capacity 
to  carry  said  water  for  said  additional  lands. 

XXII. 

As  certain  lands  included  in  the  District  are  em- 
braced in  desert  and  homestead  land  entries,  title  to 
which  is  in  the  United  States,  and  by  reason  whereof 
annual  assessments  for  the  payment  of  principal  and 
interest  on  the  bonds  of  such  District  cannot  be  en- 
forced against  such  lands  until  title  thereto  passes 
to  the  entryman,  the  Company  hereby  agrees  to  ad- 
vance and  pay  to  the  District,  any  and  all  delinquent 
payments  of  the  holders  of  such  desert  or  homestead 
lands,  that  would  be  applicable  to  the  payment  of  the 
principal  or  the  interest  of  the  bonds  of  the  District, 
or  any  of  them,  until  the  title  to  such  land  passes 
from  the  United  States  to  those  entitled  to  receive  the 
same,  and  in  consideration  of  which  the  District 
agrees  to  adopt  and  enforce  such  by-law  or  by-laws 
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as  may  be  necessary  to  require  the  claimants  to  such 
lands  to  pay  any  and  all  of  the  said  assessments 
against  such  lands  annually  in  advance  of  the  right 
to  use  or  apply  any  water  from  such  irrigation  sys- 
tem to  the  irrigation  of  such  lands,  or  any  portion 
thereof,  pending  the  passing  of  title  thereto  from  the 
United  States. 

And  the  District  hereby  agrees  to  use  its  utmost 
endeavors  by  providing  stringent  by-laws,  and  other- 
wise, to  collect  all  taxes  assessed  against  said  un- 
patented lands  on  account  of  the  payment  of  the 
principal  or  interest  of  the  bonds  of  the  District, 
that  may  become  delinquent,  or  be  not  paid  by  the 
entryman,  and  which  shall  under  the  provisions  of 
this  agreement  be  advanced  by  the  Company,  and 
when  so  collected  the  District  will  reimburse  the  Com- 
pany for  any  sums  advanced  by  it  to  the  amount  col- 
lected by  the  District. 

XXIII. 

It  is  further  agreed,  that  upon  the  completion  of 
the  irrigation  system  and  before  the  final  conveyance 
thereof  as  herein  provided,  to  the  District,  the  same 
shall  be  accepted  by  a  resolution  of  the  Board  of  Di- 
rectors of  the  District,  within  thirty  (30)  days  after 
written  notice  of  such  completion,  showing  that  the 
same  has  been  constructed  in  accordance  with  the 
plans  and  specifications  herein  referred  to,  and  in  the 
event  of  a  disagreement  in  relation  thereto,  the  en- 
gineer of  the  District  and  an  engineer  to  be  designat- 
ed by  the  Company,  shall  select  an  engineer  wholly 
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disconnected  in  every  way  with  the  Company  or  the 
District,  or  any  contractor  on  said  construction,  and 
a  decision  of  a  majority  of  such  three  engineers  as 
to  whether  or  not  such  work  has  been  constructed  in 
accordance  with  the  plans  and  specifications  will,  in 
the  absence  of  fraud,  be  final,  and  in  the  event  such 
works  have  not  been  so  constructed  as  determined 
by  such  engineers,  the  Company  shall  proceed  at  once 
to  complete  the  works  in  conformity  with  such  plans 
and  specifications. 

XXIV. 

It  is  contracted  that  there  shall  be  no  charges 
against  the  District  by  the  Company,  for  extra  cost 
of  construction  necessitated  by  any  change  of  plans 
or  any  fault  or  omission  contained  in  the  plans  and 
specifications  for  such  system.  All  such  extra  ex- 
pense, if  any,  to  be  borne  by  the  Company. 

XXV. 

The  Company  shall  remove  and  replace  at  its  own 
expense,  any  work  that  shall  have  been  improperly 
executed.  All  work  contemplated  in  this  agreement 
must  be  done  subject  to  the  approval  of  the  engineer 
of  the  District,  but  should  there  be  a  disagreement 
beween  the  engineer  of  the  District  and  the  engineer 
of  the  Company  over  any  such  work,  the  same  shall 
be  decided  by  an  engineer  to  be  by  them  jointly  se- 
lected but  which  third  engineer  shall  be  in  no  wise 
connected  with  the  Company,  the  District,  or  any  con- 
tractor on  the  work,  and  his  decision  shall  be  final 
in  the  premises. 
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XXVI. 

It  is  contracted  that  the  Company  shall  be  respon- 
sible for  all  damages  arising  from  accidents  or  neg- 
lect of  the  contractors  or  their  workmen  in  the  con- 
struction of  said  system  and  to  hold  the  District 
harmless  by  reason  of  any  such  damages  arising  from 
the  execution  of  this  agreement. 

XXVII. 

Upon  the  execution  of  this  agreement  the  Company 
agrees  to  give  the  District  good  and  substantial 
bonds  in  the  sum  of  One  Hundred  Thousand  Dollars 
($100,000.00) ,  Fifty  Thousand  Dollars  ($50,000.00) 
of  which  bonds  may  be  given  by  a  Surety  Company 
and  Fifty  Thousand  Dollars  ($50,000.00)  by  indi- 
viduals, and  all  to  be  approved  by  the  District,  con- 
ditioned for  the  faithful  performance  of  the  terms 
of  the  agreement  by  the  Company  to  be  kept  and  per- 
formed, and  for  the  construction  of  the  irrigation 
works  covered  by  this  agreement,  in  accordance  with 
the  plans  and  specifications  herein  mentioned,  and 
their  completion  and  conveyance  within  the  time 
herein  stated,  and  for  the  maintenance  of  said  system 
for  a  period  of  five  (5)  years,  pursuant  to  the  condi- 
tions of  this  contract. 

XXVIII. 

It  is  mutually  covenanted  and  agreed  by  and  be- 
tween the  parties  hereto  that  in  case  the  Company 
shall  not  increase  the  storage  capacity  of  its  dam  and 
reservoir  site  to  70,617  acre  feet  of  water,  within  five 
(5)  years  from  the  delivery  and  acceptance  of  the 
proportion  of  said  irrigation  system,  etc.,  contem- 
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plated  by  this  contract,  then  and  in  that  event  the 
Company,  by  good  and  proper  conveyance  will  convey 
unto  the  District,  an  additional  percentage  of  inter- 
est in  and  to  the  reservoir,  reservoir  site,  water  per- 
mit, flowage  rights,  canals,  flumes,  laterals,  etc.,  men- 
tioned and  described  in  Paragraphs  a,  b  and  c  of  the 
section  numbered  II  of  this  contract,  equal  to  fourteen 
and  forty-five  one-hundredths  per  cent  (14.45%) 
thereof,  so  that  the  District  will  own  and  have  a 
forty-nine  and  seventy-one  one-hundredths  per  cent 
(49.71%)  interest  of,  in  and  to  the  said  described 
works. 

It  being  understood  and  agreed  that  the  basis  by 
which  the  percentage  mentioned  in  this  contract  are 
obtained,  is  the  maximum  capacity  of  the  reservoir 
in  acre  feet  as  compared  with  the  amount  of  water 
hereby  sold  in  acre  feet,  so  that  if  the  reservoir  is  in- 
creased to  70,617  acre  feet  capacity  the  percentage 
set  forth  in  Paragraph  II  is  correct  and  shall  stand 
but  shall  be  increased  as  herein  provided  in  the  event 
the  capacity  of  the  reservoir  shall  not  be  increased 
from  50,000  to  70,617  acre  feet  of  water. 

XXIX. 

It  is  mutually  agreed  that  the  following  maps,  blue 
prints,  plans  and  specifications  hereinbefore  referred 
to  as  **the  plans  and  specifications"  and  endorsed  on 
the  face  and  margin  thereof,  ''E.  D.  Ford,  President, 
Crane  Creek  Irrigation  Land  and  Power  Company, 
and  0.  M.  Harvey,  President,  and  A.  D.  Redford,  Sec- 
retary, Sunnyside  Irrigation  District,  and  C.  C, 
Cleary,   President,    and    Maude  Kiser,   Secretary, 


Crane  Creek  Irrigation,  Etc.  Co.  121 

Crane  Creek  Irrigation  District,"  are  hereby  referred 
to  and  made  a  part  of  this  contract,  to-wit :  The  at- 
tached sheets  and  writings  numbered  1  to  10  both 
inclusive. 

XXX. 

It  is  mutually  understood  and  agreed  that  the  pro- 
visions of  this  agreement  shall  be  binding  upon  the 
parties  hereto,  their  successors  and  assigns. 

In  Witness  Whereof,  the  respective  parties  here- 
to have  caused  their  corporate  names  to  be  hereunto 
subscribed  by  their  respective  presidents,  sealed 
with  their  corporate  seals  and  duly  attested  by  their 
respective  secretaries,  the  day  and  year  first  above 
written,  pursuant  to  the  authority  of  a  resolution  of 
their  respective  Boards  of  Directors. 

CRANE  CREEK  IRRIGATION  LAND 
AND  POWER  COMPANY, 

By  E.  D.  Ford,  Its  President. 
Attest:    E.  P.  Hall,  Secretary. 
Crane  Creek  Irrigation 
Land  and  Power  Company, 
Idaho,  incorporated  1909. 
SEAL. 
Witnessed  by  Ed.  R.  Counter. 

SUNNYSIDE  IRRIGATION  DISTRICT, 
By  0.  M.  Harvey,  Its  President. 

Attest:    A.  D.  Redford,  Secretary. 
Sunnyside  Irrigation 
District,  Corporate 
SEAL. 
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The  paper  marked  "Sunnyside  Exhibit  T"  is  con- 
tract dated  Jan.  3,  1911,  between  Crane  Creek  Irri- 
gation Land  and  Power  Company  and  Sunnyside 
Irrigation  District,  for  extensions  of  time  when  the 
Crane  Creek  Irrigation  Land  and  Power  Company 
should  put  up  the  indemnity  bond  called  for  in  Sun- 
nyside and  Crane  Creek  Irrigation  Districts'  Ex- 
hibit B. 

The  paper  marked  "Sunnyside  Exhibit  T"  is  in 
words  and  figures  following,  to-wit: 

Weiser,  Idaho,  January  3,  1911. 
This  Agreement,  Made  and  entered  into  by  and 
between  Sunnyside  Irrigation  District,  hereinafter 
called  the  District,  the  party  of  the  first  part,  and 
the  Crane  Creek  Irrigation  Land  and  Power  Com- 
pany, hereinafter  called  the  Company,  the  party  of 
the  second  part,  Witnesseth: 

Whereas,  under  the  provisions  of  Section  7  of  that 
contract  heretofore  made  and  entered  into  by  and 
between  the  parties  hereto  on  the  22nd  day  of  Aug- 
ust, 1910,  for  the  purchase  by  the  party  of  the  first 
part  from  the  party  of  the  second  part  of  sufficient 
interest  in  the  dams,  reservoir,  water,  water  rights, 
irrigation  system,  ditches,  and  laterals,  now  con- 
structed, being  constructed  and  to  be  con- 
structed by  the  party  of  the  second  part  to 
irrigate  all  the  irrigable  lands  situate  within 
the  irrigation  district,  of  the  party  of  the  first 
part,  which  contract  is  spread  on  the  records  of  the 
minutes  of  the  meeting  of  the  Board  of  Directors  of 
the  party  of  the  first  part,  of  date  of  August  22, 
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1910,  it  is  provided  that  within  twenty  days  from 
the  signing  of  said  agreement  and  contract,  and 
upon  the  delivery  by  the  company  to  the  district  of 
the  bonds  hereinafter  provided  for,  the  District  will 
deliver  to  the  Company  its  coupon  bonds  of  the  face 
value  of  One  Hundred  Thousand  ($100,000.00) 
Dollars,  and 

Whereas,  under  the  provisions  of  Section  27  of 
said  contract,  it  is  provided  that  the  Company  shall 
deliver  to  the  District  its  good  and  substantial  bonds 
in  the  sum  of  One  Hundred  Thousand  ($100,000.00) 
Dollars,  as  in  said  Section  27  of  said  contract  is  spe- 
cifically set  forth ;  and. 

Whereas,  it  is  impossible  for  the  party  of  the  first 
part  to  deliver  said  bonds  until  the  apportionment 
of  benefits  against  the  lands  of  said  District  has 
been  made  and  approved  by  the  Court,  all  of  which 
has  not  yet  been  done. 

It  is  now  mutually  agreed  by  and  between  the 
parties  hereto,  in  consideration  of  the  premises,  that 
the  time  for  the  delivery  of  said  bonds  by  each  of  th^ 
respective  parties  to  the  other  shall  be  extended 
until  the  apportionment  of  said  benefits  against  the 
lands  in  said  District  shall  be  made  by  the  party  ol 
the  first  part  and  the  same  shall  be  approved  and 
settled  by  proper  and  final  decree  of  the  Court. 

It  is  further  mutually  agreed  that  this  agreement 
shall  in  no  case  make  void  or  in  any  manner  change 
any  of  the  terms  or  conditions  of  said  agreement 
spread  upon  the  records  of  the  minutes  of  said  meet- 
ing of  the  Board  of  Directors,  of  date  of  August  22, 
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1910,  and  that  the  same  shall  continue  in  full  force 
and  effect  in  all  reports  and  in  their  entirety  save  and 
except  as  to  the  time  of  the  delivery  of  said  bonds 
as  is  hereinbefore  set  forth. 

In  Witness  Whereof,  the  respective  parties  hereto 
have  caused  their  corporate  names  to  be  hereunto 
subscribed  by  their  respective  presidents,  sealed 
with  their  corporate  seals,  and  duly  attested  by  their 
respective  secretaries,  the  day  and  year  first  above 
written,  pursuant  to  the  authority  of  the  resolution 
of  their  respective  Boards  of  Directors. 

SUNNYSIDE  IRRIGATION  DISTRICT, 
(Seal)  By  0.  M.  Harvey,  Its  President. 

Attest:    A.  D.  Redford,  Secretary. 

CRANE  CREEK  IRRIGATION  LAND 

&  POWER  COMPANY, 
(Seal)  By  E.  D.  Ford,  Its  President. 

Attest:    E.  P.  Hall,  Secretary. 

The  paper  marked  "Sunnyside  Exhibit  M",  is  a 
contract  dated  October  3,  1911,  for  the  extension 
of  time  for  the  completion  by  the  Crane  Creek  Irri- 
gation Land  and  Power  Company  of  the  irrigation 
system  for  Sunnyside  and  Crane  Creek  Irrigation 
District,  which  paper  ''Sunnyside  Exhibit  M",  is  in 
words  and  figures  as  follows,  to-wit: 

This  Agreement,  Made  and  entered  into  this  the 
3rd  day  of  October,  1911,  in  duplicate,  by  and  be- 
tween the  Sunnyside  Irrigation  District,  a  munici- 
pal corporation,  within  Washington  County,  State 
of  Idaho,  the  party  of  the  first  part,  and  the  Crane 
Creek  Irrigation  Land  and  Power  Company,  a  cor- 
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poration,  organized  and  existing  under  the  laws  of 
the  State  of  Idaho,  the  party  of  the  second  part,  Wit- 
nesseth : 

That,  Whereas,  there  is  now  existing  between  the 
parties  hereto  a  contract  in  writing  dated  the  22nd 
day  of  Aaagust,  1910,  for  the  erection,  construction 
and  completion  of  a  certain  dam,  reservoir  and  irri- 
gation works  known  as  the  Crane  Creek  Dam,  Reser- 
voir and  Irrigation  Works,  and  for  the  conveyance 
by  the  party  of  the  second  part  to  the  party  of  the 
first  part  of  certain  portions  or  interest  in  said  dam, 
reservoir  and  system ;  and. 

Whereon,  Article  VI  of  said  contract  provides 
among  other  things  that  said  dam  shall  be  completed 
so  as  to  store  50,000  acre  feet  of  water  in  the  reser- 
voir by  not  later  than  the  22nd  day  of  August,  1911, 
and  that  the  entire  proposed  irrigation  systems 
shall  be  completed  by  the  1st  day  of  May,  1912;  and. 

Whereas,  the  party  of  the  second  part  now  desires 
to  extend  the  time  in  which  said  dam  and  irrigation 
works  shall  be  completed ; 

Now,  Therefore,  in  consideration  of  the  sum  of  one 
dollar  to  the  party  of  the  first  part  in  hand  paid  by 
the  party  of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  and  other  considerations  here- 
inafter set  forth,  it  is  agreed  by  and  between  the 
parties  hereto  as  follows,  to-wit : 

That  the  party  of  the  first  part  hereby  extends 
the  time  for  the  completion  of  the  dam  mentioned  in 
paragraph  VI  of  said  contract  dated  August  22nd, 
1910,  from  the  22nd  day  of  August,  1911,  to  the  1st 
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day  of  September,  1913,  and  hereby  extends  the  time 
for  the  completion  of  the  works  mentioned  in  said 
contract,  from  the  1st  day  of  May,  1912,  as  set  forth 
in  said  paragraph  VI  of  said  contract  aforesaid  to 
and  until  the  1st  day  of  September,  1913. 

The  party  of  the  second  part,  in  consideration  of 
the  extensions  of  time  aforesaid  hereby  agrees  that 
it  will  forthwith  and  as  soon  as  possible,  commence 
work  upon  the  dam  and  complete  a  portion  of  the 
same,  building  to  the  height  of  forty-four  feet,  be- 
fore the  31st  day  of  December,  1911,  the  elements 
and  weather  permitting. 

The  party  of  the  second  part,  for  and  in  consider- 
p.tion  of  said  extensions  aforesaid,  hereby  contracts 
and  agrees  that  in  the  event  said  reservoir,  dam  and 
irrigation  system  shall  not  be  completed  and  ready 
for  delivery  to  the  party  of  the  first  part  as  called  for 
by  paragraph  VI  of  said  contract  as  amended  by 
this  contract,  on  or  before  the  15th  day  of  May,  1913, 
the  party  of  the  second  part  agrees  to  reimburse  the 
party  of  the  first  part  for  the  interest  on  all  bonds 
of  the  District  delivered  by  the  District  to  the  Com- 
pany, for  the  time  from  the  date  of  issuance  of  said 
bonds  until  the  1st  day  of  January,  1914,  and  also 
agrees  to  advance  and  pay  for  the  District,  the  in- 
terest due  July  1st  on  said  bonds  for  the  first  irriga- 
tion season  thereafter,  the  District  to  repay  said  ad- 
vancements to  the  Company  on  the  1st  day  of  Janu- 
ary following ;  and  that  the  provisions  of  paragraph 
XVII  of  said  contract  aforesaid  shall  remain  in  full 
force  and  effect  except  as  herein  changed. 
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That  said  contract  of  August  22nd,  1910,  shall  in 
all  other  particulars  be  and  remain  in  full  force  and 
effect,  and  that  the  bonds  called  for  by  said  contract, 
to  be  executed  and  delivered  by  the  second  party  to 
the  first  party  hereto,  shall  cover  this  contract  as 
well  as  said  contract  of  August  22nd,  1910. 

In  Witness  Whereof,  the  party  of  the  first  part  has 
caused  these  presents  to  be  executed  by  the  Chair- 
man of  its  Board  of  Directors,  attested  by  its  Secre^ 
tary  and  sealed  with  its  corporate  seal,  being  there- 
unto duly  authorized  by  a  resolution  of  its  Board  of 
Directors  duly  passed  on  this  day;  and  the  party  of 
the  second  part  has  caused  these  presents  to  be  exe- 
cuted by  its  president,  sealed  with  its  corporate  seal 
and  attested  by  its  Secretary,  being  thereunto  duly 
authorized  by  resolution  of  its  Board  of  Directors 
duly  passed,  all  on  the  day  and  year  first  above 
written. 

SUNNYSIDE  IRRIGATION  DISTRICT, 
(Seal)  By  0.  M.  Harvey,  its  President. 

Witnessed  by :    John  H.  Norris,  J.  F.  Clabby. 
Attest:    A.  D.  Redford,  Secretary. 
CRANE  CREEK  IRRIGATION  LAND  AND 
POWER  COMPANY, 

(Seal)  By  E.  D.  Ford,  its  President. 

Attest:    E.  P.  Hall,  Secretary. 


The  paper  marked  "Sunnyside  Exhibit  0"  is  fr 
contract  between  Crane  Creek  Irrigation  Land  and 
Power  Company  and  Sunnyside  Irrigation  District 
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for  the  extension  of  time  in  which  said  Crane  Creek 
Irrigation  Land  and  Power  Company  should  com- 
plete the  irrigation  system  for  said  district,  which 
paper  so  marked  ''Sunnyside  Exhibit  0"  is  in  words 
and  figures  as  follows,  to-wit: 

This  Agreement,  Made  and  entered  into  this  the 
19th  day  of  April,  1913,  by  and  between  Sunnyside 
Irrigation  District,  a  municipal  corporation  of 
Washington  County,  Idaho,  party  of  the  first  part, 
and  Crane  Creek  Irrigation  Land  and  Power  Com- 
pany, a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Idaho,  the  party  of  the  sec- 
ond part,  Witnesseth: 

Whereas,  There  is  now  existing  between  the 
parties  hereto  a  certain  contract  dated  August  22, 

1910,  for  the  erection,  construction  and  completion 
of  a  certain  dam,  reservoir  and  irrigation  works 
known  as  the  Crane  Creek  reservoir  and  irrigation 
works,  and  for  the  conveyance  by  the  party  of  the 
second  part  to  the  party  of  the  first  part  of  the  cer- 
tain portions  or  interest  in  said  dam,  reservoir  and 
system,  and, 

Whereas,  Article  Six  of  said  contract  provides, 
among  other  things,  that  said  dam  shall  be  complet- 
ed so  as  to  empound  50,000  acre  feet  of  water  in  the 
reservoir  by  not  later  than  the  22nd  day  of  August, 

1911,  and  that  the  entire  proposed  irrigation  sys- 
tem shall  be  completed  not  later  than  the  1st  day  of 
May,  1912,  and 

Whereas,  By  a  supplemental  agreement  made  and 
entered  into  on  the  third  day  of  October,  1911,  the 
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party  of  the  first  part  extended  the  time  for  the 
completion  of  the  dam  mentioned  in  said  paragraph 
Six  of  said  contract  dated  August  22,  1910,  from 
the  22nd  day  of  August,  1911,  to  the  1st  day  of  Sep- 
tember, 1913,  and  extended  the  time  for  the  comple- 
tion of  the  works  mentioned  in  said  contract  from 
the  first  day  of  May,  1912,  as  set  forth  in  said  para- 
graph Six  of  said  contract,  to  the  first  day  of  Sep- 
tember, 1913,  and 

Whereas,  at  this  time,  the  party  of  the  second  part 
is  desirous  of  further  extension  of  time  for  the  com- 
pletion of  said  dam  and  irrigation  works,  and 

Whereas,  The  dam  and  reservoir  called  for  by  said 
contract  of  August  22nd,  1910,  has  already  been  par- 
tially completed  by  the  party  of  the  second  part,  and 
to  the  extent  that  the  same  will  now  and  does  em- 
pound  the  sum  of  35,000  acre  feet  of  water, 

Now,  Therefore,  In  consideration  of  the  sum  of 
One  Dollar  ($1.00)  to  the  party  of  the  first  part  in 
hand  paid  by  the  party  of  the  second  part,  the  re- 
ceipt whereof  is  hereby  acknowledged,  and  of  other 
considerations  hereinafter  set  forth,  it  is  agreed  by 
and  between  the  parties  hereto  as  follows,  to-wit : 

That  the  party  of  the  first  part  hereby  extends 
the  time  for  the  completion  of  the  dam  mentioned  in 
in  paragraph  Six  of  said  contract  dated  August  22, 
1910,  from  September  1,  1913,  to  April  15,  1914, 
and  hereby  extends  the  time  for  the  completion  of 
the  works  mentioned  in  said  paragraph  of  said  con- 
tract of  August  22,  1910,  from  the  first  day  of  Sep- 
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tember,  1913,  to  and  until  the  fifteenth  day  of  April, 
1914. 

Party  of  the  second  part,  in  consideration  of  the 
extension  of  time  aforesaid,  hereby  agrees  that  it 
will  forthwith  and  at  once  commence  work  upon  the 
dam  and  complete  the  same  to  the  requirements  of 
said  Paragraph  Six  of  said  contract  of  August  22, 

1910,  on  or  before  the  15th  day  of  April,  1914. 

And  the  party  of  the  second  part,  for  and  in  con- 
sideration of  said  extension  of  time  as  aforesaid, 
does  further  contract  and  agree  that  in  the  event  said 
reservoir,  dams  and  irrigation  system  shall  not  be 
completed  and  ready  to  deliver  to  the  party  of  the 
first  part  as  called  for  in  Paragraph  Six  of  said  con- 
tract, as  amended  by  said  contract  of  October  3, 

1911,  and  this  contract,  on  or  before  the  15th  day  of 
April,  1914,  party  of  the  second  part  will  reimburse 
party  of  the  first  part  for  the  interest  on  all  bonds 
of  the  District  delivered  by  the  District  to  the  Com- 
pany for  the  time  from  the  date  of  the  issuance  of 
said  bonds  until  the  first  day  of  January,  1915,  and 
also  agrees  to  advance  and  pay  to  the  district,  the 
interest  due  on  July  first  on  said  bonds  for  the  first 
irrigation  season  thereafter,  said  District  to  repay 
said  advancement  to  the  Company  on  the  first  day 
of  January  following. 

Paragraph  XVII  of  the  construction  agreement 
dated  August  22,  1910,  as  modified  is  hereby  further 
modified  in  the  following  extent:  The  district  will 
not  require  the  company  to  pay  any  interest  on  any 
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bonds  delivered  to  it,  after  January  1, 1914,  provided 
the  irrigation  system  is  completed  and  ready  to  de- 
liver to  the  District  on  or  before  April  15,  1914,  ex- 
cept as  provided  for  in  this  agreement. 

That  said  contract  of  August  22,  1910,  shall  in  all 
other  particulars  be  and  remain  in  full  force  and 
effect  and  that  the  bonds  called  for  by  said  contract 
shall  be  executed  and  delivered  by  the  party  of  the 
second  part  to  party  of  the  first  part  hereto  to  cover 
this  contract  as  well  as  said  contract  dated  the  22nd 
day  of  August,  1910. 

In  Witness  Whereof,  The  party  of  the  first  part 
hereto  has  caused  this  contract  to  be  executed  by  the 
Chairman  of  its  Board  of  Commissioners,  attested 
by  its  Secretary  and  sealed  with  its  corporate  seal, 
being  thereunto  duly  authorized  by  a  resolution  of 
its  Board  of  Directors  duly  passed  on  this  day,  and 
the  party  of  the  second  part  has  caused  these  pres- 
ents to  be  executed  by  its  President,  sealed  with  its 
corporate  seal  and  attested  by  its  Secretary,  being 
thereunto  duly  authorized  by  a  resolution  of  its 
Board  of  Directors,  duly  passed  this  day,  all  on  the 
day  and  year  first  above  written. 

SUNNYSIDE  IRRIGATx  .'.^I  DISTRICT, 

(Seal)  By  0.  M=  Harvey,  its  President. 

Attest:    Ed  R.  Coulter,  Secretary. 
CRANE  CREEK  IRRIGATION  LAND    AND 

POWER  COMPANY, 

(Seal)  By  E.  D.  Ford,  its  President. 

Attest:    E.  P.  Hall,  Secretary. 
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The  paper  marked  "Sunnyside  Exhibit  S"  is  a 
joint  contract  between  Crane  Creek  Irrigation  Land 
and  Power  Company  and  Sunnyside  and  Crane  Creek 
Irrigation  District,  dated  April  19,  1913,  relative, 
to  the  indemnity  bond.  Said  contract  marked  ''Sun- 
nyside Exhibit  S"  is  in  words  and  figures  as  follows,, 
to-wit : 

This  Contract,  Made  and  entered  into  in  triplicate 
this  the  19th  day  of  April,  1913,  by  and  between 
Crane  Creek  Irrigation  Land  and  Power  Company, 
hereinafter  called  the  Company,  party  of  the  first 
part,  and  Crane  Creek  Irrigation  District,  the  party 
of  the  second  part,  and  Sunnyside  Irrigation  Dis- 
trict, the  party  of  the  third  part,  witnesseth : 

Whereas,  On  August  22,  1910,  the  Company  of 
the  party  of  the  second  part  entered  into  a  written 
contract  for  the  sale  and  construction  by  the  Com- 
pany and  delivery  to  the  party  of  the  second  part  of 
an  irrigation  system  as  in  said  contract  specifically 
set  forth,  which  contract  is  hereby  referred  to  and 
made  a  part  hereof; 

And  Whereas,  By  a  contract  of  the  same  date,  the 
Company  as  party  of  the  first  part  entered  into  a 
similar  contract  with  Sunnyside  Irrigation  District, 
as  second  party  thereto,  for  the  construction  of  an 
irrigation  system  for  said  Sunnyside  Irrigation  Dis- 
trict, which  contract  was  in  writing  and  is  hereby 
referred  to  and  made  a  part  hereof; 

And  Whereas,  The  reservoir,  water  rights,  main 
canals,  etc.,  of  the  system  to  be  built  and  furnished 
to    Sunnyside    Irrigation    District    and    to    Crane 
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Creek  Irrigation  District  are  identical,  each  irriga- 
tion district  getting  an  interest  in  and  to  said  com- 
mon water  right,  reservoir,  main  canal,  etc., 

And  Whereas,  The  interest  of  the  two  irrigation 
districts  are  identical  in  all  respects  save  and  except 
for  the  construction  and  completion  of  the  distribu- 
tion system  for  the  distribution  of  water  inside  of 
each  irrigation  district  wherein  so  far  as  said  dis- 
tribution system  is  concerned,  neither  district  has 
any  interest  in  the  distribution  system  of  the  other, 

And  Whereas,  Paragraph  ,....  /II  of  each 
of  said  contracts  between  the  Company  and 
Sunnyside  Irrigation  District  and  Crane  Creek 
Irrigation  District,  is  identical,  save  and  ex- 
cept that  the  amount  of  bond  to  be  deliv- 
ered in  the  contract  with  the  Crane  Creek  Irri- 
gation District  is  to  be  the  sum  of  $75,000,  $30,000 
of  which  it  is  therein  provided  shall  be  by  a  surety 
company,  and  $40,000  by  individuals,  to  be  approv- 
ed by  the  district ;  and  in  the  contract  with  the  Sun- 
nyside Irrigation  District,  the  amount  of  such  bond 
is  $100,000,  $50,000  of  which  shall  be  of  a  surety 
company,  and  $50,000  by  individuals; 

And  Whereas,  Bonding  companies  will  not  write 
such  a  bond  as  that,  when  a  part  of  the  surety  is  to 
be  furnished  by  a  bonding  company  and  a  part  by 
individuals,  covering  the  same  work, 

Now,  Therefore,  It  is  mutually  agreed  by  and  be- 
tween the  parties  hereto  that  the  Company  in  lieu 
of  the  said  bonds  called  for  by  said  paragraph 
XXVII  of  said  contracts  made  with  Sunnyside  Irri- 
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gation  District  and  Crane  Creek  Irrigation  District, 
shall  execute  good  and  sufficient  bond  in  the  sum  of 
$100,000,  which  bond  shall  be  given  by  a  surety  com- 
pany doing  business  in  the  State  of  Idaho,  to  the 
Crane  Creek  Irrigation  District  and  the  Sunnyside 
Irrigation  District,  jointly,  conditioned  for  the  faith- 
ful performance  of  all  the  terms  and  conditions  of 
each  of  said  contracts  dated  August  22,  1910,  be- 
tween said  company  and  said  Crane  Creek  Irriga- 
tion District  and  Sunnyside  Irrigation  District, 
which  contracts  are  herein  referred  to  and  made  a 
part  hereof,  in  said  contracts  provided  to  be  kept 
and  performed  by  the  said  company  for  the  con- 
struction of  the  irrigation  works  covered  by  said 
agreements  and  contracts,  in  accordance  with  the 
plans  and  specifications  in  said  contracts  mentioned 
and  the  completion  and  conveyance  within  the  time 
therein  stated,  as  supplemented  by  contract  of  this 
date  as  to  time,  and  for  the  maintenance  of  said  sys- 
tem for  the  period  of  five  (5)  years  pursuant  to  the 
conditions  of  said  contract  dated  August  22,  1910. 

It  being  mutually  agreed  by  and  between  the 
parties  hereto  that  said  joint  surety  bond  shall  take 
the  place  of  and  be  in  lieu  of  said  bonds  called  for  by 
said  paragraph  XXVII  of  said  two  contracts  afore- 
said, and  it  is  further  mutually  agreed  that  both  the 
Sunnyside  Irrigation  District  and  the  Crane  Creek 
Irrigation  District  shall  have  the?  right  of  action 
against  said  bonding  company  for  the  failure  on 
the  part  of  the  Company  to  perform  all  or  any  of 
the  terms  and  conditions  in  said  contracts  set  forth 
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to  be  performed  by  said  Crane  Creek  Irrigation 
Land  and  Power  Company,  and  that  said  bonds  shall 
so  provide. 

It  being  further  mutually  understood  and  agreed 
that  said  bond  shall  be  in  such  form  as  shall  meet 
with  the  intendments  of  this  supplemental  agree- 
ment, and  shall  be  in  such  form  also  as  to  meet  with 
the  approval  of  the  Board  of  Directors  and  Ed  R. 
Coulter,  the  attorney  for  both  the  Crane  Creek  Ir- 
rigation District  and  the  Sunnyside  Irrigation  Dis- 
trict, and  shall  be  by  him  approved. 

It  is  further  mutually  understood  and  agreed 
that  this  supplemental  agreement  shall  not  affect 
any  of  the  terms  and  conditions  of  said  two  contracts 
dated  August  22,  1910,  save  and  except  said  para- 
graph XXVII  of  each  of  said  contracts,  and  all  the 
terms  and  conditions  of  said  contract  of  August  22, 
1910,  with  the  exception  of  said  paragraph  XXVII 
as  herein  amended  shall  be  and  continue  in  full  force 
and  effect,  the  intendments  of  this  contract  only  to 
vary  the  terms,  amount  and  conditions  of  the  said 
bond. 

It  is  intended  that  this  contract  shall  be  mutually 
binding  upon  and  by  and  between  each  and  every 
and  all  of  the  parties  hereto. 

In  Witness  Whereof  The  respective  parties  hereto 
have  caused  their  corporate  names  to  be  hereunto 
subscribed  by  their  respective  Presidents,  sealed 
with  their  corporate  seals  and  duly  attested  by  their 
respective  secretaries,  this  the  day  and  year  first 
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above  written,  pursuant  to  authority  duly  granted 
by  resolution  of  their  respective  Boards  of  Directors, 
CRANE  CREEK  IRRIGATION  LAND  AND 

POWER  COMPANY, 

(Seal)  By  E.  D.  Ford,  its  President. 

Attest :    E.  P.  Hall,  Secretary. 

CRANE  CREEK  IRRIGATION  DISTRICT, 

(Seal)  By  Chas.  C.  Cleary,  its  President. 

Attest:    Daisy  Dasch,  Secretary. 

SUNNYSIDE  IRRIGATION  DISTRICT, 

(Seal)  By  0.  M.  Harvey,  its  President. 

Attest :    Ed  R.  Coulter,  Secretary. 


The  paper  marked  "Sunnyside  Exhibit  R"  is  con- 
tract of  October  16,  1913,  between  Sunnyside  and 
Crane  Creek  Irrigation  Districts  and  Crane  Creek 
Irrigation  Land  and  Power  Company,  relative  to 
escrowing  the  bonds  of  said  districts.  Said  contract, 
Exhibit  R,  is  in  words  and  figures  as  follows,  to- 
wit: 

This  Contract,  Made  and  entered  into  in  triplicate 
this  the  16th  day  of  October,  1913,  by  and  between 
the  Crane  Creek  Irrigation  Land  and  Power  Com- 
pany, a  corporation,  party  of  the  first  part,  and 
Sunnyside  Irrigation  District,  a  municipal  corpora- 
tion, party  of  the  second  part,  and  Crane  Creek  Irri- 
gation District,  a  municipal  corporation,  party  of 
the  thir  J  part, 

Witnesseth,  That,  whereas,  on  August  22,  1910, 
party  of  the  first  part  and  party  of  the  second  part 
entered  into  a  contract  in  duplicate  under  the  terms 
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of  which  party  of  the  first  part  sold  and  agreed  to 
construct  for  the  party  of  the  second  part  an  irriga- 
tion system  to  irrigate  the  lands  of  the  party  of  the 
second  part,  and  the  party  of  the  second  part  was  to 
pay  to  the  party  of  the  first  part  for  said  irrigation 
system  in  the  coupon  bonds  of  the  party  of  the  second 
part  at  their  face  value  in  an  amount  equal  to  fifty 
dollars  ($50.00)  per  acre  for  all  of  the  lands  situ- 
ated in  the  party  of  the  second  part,  which  should  be 
irrigated  and  assessed  for  the  benefits  under  the 
bonds  issued  and  voted  by  party  of  the  second  part, 
as  in  said  contract  specifically  set  forth,  which  con- 
tract, being  the  contract  of  August  22,  1910,  is  here- 
by referred  to  and  made  a  part  hereof. 

And  Whereas,  On  August  22,  1910,  party  of  the 
first  part  and  party  of  the  third  part  entered  into  a 
similar  contract  as  that  just  last  mentioned  and  de- 
scribed as  being  entered  into  between  party  of  the 
first  part  and  party  of  the  second  part,  which  con- 
tract of  x-^ugust  22,  1910,  so  entered  into  between 
party  of  the  first  part  and  party  of  the  third  part, 
is  hereby  referred  to  and  made  a  part  hereof. 

And  Whereas,  Under  each  of  said  contracts  so  en- 
tered into  by  and  between  the  parties  of  the  first  and 
second  parts  on  the  one  hand  and  parties  of  the  first 
and  third  parts  on  the  other  hand,  and  in  paragraph 
VII  of  each  of  said  contracts,  it  is  specifically  speci- 
fied that  said  parties  of  the  second  and  third  parts 
should  pay  for  said  works  on  the  monthly  estimates 
of  the  w^ork  done  on  said  irrigation  system  by  party 
of  the  first  part  and  upon  the  conveyance  by  party 
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of  the  first  part  herein  to  parties  of  the  second  and 
third  parts  of  the  same,  as  shown  by  said  monthly 
estimate,  by  delivering  to  parties  of  the  first  part, 
coupon  bonds  of  the  parties  of  the  second  and  third 
parts  in  face  value  to  an  amount  equal  to  such  part 
of  the  entire  bond  issue  of  the  party  of  the  second 
part  and  party  of  the  third  part  to  be  sold  and  de- 
livered to  party  of  the  first  part  under  said  contract 
as  the  constructed  portion  of  said  works  so  completed 
and  conveyed  as  aforesaid  would  bear  to  the  entire 
work  to  be  constructed  for  the  use  and  benefit  of  said 
party  of  the  second  part  and  party  of  the  third  part. 

And  Whereas,  The  total  amount  of  bonds,  face 
value,  to  be  delivered  to  the  party  of  the  first  part  by 
party  of  the  second  part  under  said  contract,  as  is 
shown  by  the  assessments  of  benefits  against  the 
lands  situate  in  said  Irrigation  District,  is  the  sum 
of  Five  Hundred  Fifty-five  Thousand,  Three  Hun- 
dred and  Eighteen  ($555,318.00)  Dollars, 

And  Whereas,  The  total  amount  of  bonds,  face 
value  to  be  delivered  to  the  party  of  the  first  part 
by  party  of  the  third  part  under  said  contract,  as  is 
shown  by  the  assessments  of  benefits  against  the 
lands  situate  in  said  Irrigation  District,  is  the  sum 
of  Two  Hundred  and  Fifty-six  Thousand  ($256,- 
000.00)  Dollars, 

And  Whereas,  a  part  of  said  irrigation  system  for 
said  party  of  the  second  part  and  party  of  the  third 
part  have  been  completed  and  deeds  therefor  under 
said  contract  aforesaid,  delivered  to  the  party  of  the 
second  part  and  party  of  the  third  part,  the  bonds 
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of  said  party  of  the  second  part  and  party  of  the 
third  part  in  payment  thereof  have  been  delivered 
over  to  party  of  the  first  part,  and  the  amount  of 
bonds  yet  to  be  delivered  by  party  of  the  second  part 
to  party  of  the  first  part,  upon  final  completion  of 
said  works,  is  Three  Hundred  and  Six  Thousand, 
Six  Hundred  and  Eighteen  ($306,618.00)  Dollars, 
at  the  face  and  par  value  thereof,  and  the  amount 
of  bonds  yet  to  be  delivered  by  the  party  of  the  third 
part  to  party  of  the  first  part,  upon  final  completion 
of  said  work,  is  One  Hundred  and  Twenty-nine 
Thousand  ($129,000.00)  Dollars,  at  the  face  and  par 
value  thereof, 

And  Whereas,  On  the  28th  day  of  May,  1913,  un- 
der said  two  contracts  between  party  of  the  first  part 
and  party  of  the  second  part,  on  the  one  hand,  and 
party  of  the  first  part  and  party  of  the  third  part 
hereto  on  the  other  hand,  as  novated,  a  joint  indem- 
nity bond  of  the  Aetna  Accident  and  Liability  Com- 
pany for  One  Hundred  Thousand  Dollars,  guaran- 
teeing the  construction  of  said  irrigation  system,  ac- 
cording to  the  terms  and  conditions  in  said  bond  set 
forth,  which  bond  is  hereby  referred  to  and  made  a 
part  hereof,  was  presented  to  the  party  of  the  sec- 
ond part  and  party  of  the  third  part  by  party  of  the 
first  part,  and  by  party  of  the  second  part  and  party 
of  the  third  part  approved  and  accepted. 

And  Whereas,  Party  of  the  first  part  has  an  op- 
portunity to  and  is  desirous  of  selling  and  disposing 
of,  in  one  lot  and  at  one  time,  all  of  the  coupon  bonds 
of  party  of  the  second  part  and  party  of  the  third 
part  to  which  it  will  be  entitled,  and  which  said 
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party  of  the  second  part  and  party  of  the  third  part 
hereafter,  under  said  contract  of  August  22,  1910, 
as  novated,  will  have  to  pay  and  deliver  to  the  said 
party  of  the  first  part, 

NoWy  Therefore,  In  consideration  of  the  premises 
and  for  the  mutual  advantage  which  may  accrue  to 
the  parties  hereto  therefrom,  it  is  hereby  mutually 
contracted  and  agreed  by  and  between  the  party  of 
the  first  part  and  party  of  the  second  part  on  the  one 
hand  and  party  of  the  first  part  and  party  of  the 
third  part  on  the  other  hand,  that  the  party  of  the 
second  part  and  party  of  the  third  part  shall  proper- 
ly sign,  authenticate,  register  and  deliver  to  the 
First  National  Bank  of  Weiser,  Idaho,  all  of  the  cou- 
pon bonds  of  said  party  of  the  second  part  and  party 
of  the  third  part,  which,  under  said  contracts  of  Au- 
gust 22,  1910,  as  novated,  the  party  of  the  second 
part  and  party  of  the  third  part  will  yet  have  to  pay 
to  party  of  the  first  part  for  said  irrigation  system, 
when  completed,  for  the  purpose  of  allowing  said 
party  of  the  first  part  to  effect  its  said  sale  of  said 
bonds  in  lump  sum,  and  said  First  National  Bank 
of  Weiser  is  authorized  and  directed  to  deliver  said 
coupon  bonds  to  the  party  or  parties  to  whom  party 
of  the  first  part  has  or  may  contract  to  sell  the  same, 
upon  the  receipt  of  the  proceeds  of  the  sale  of  said 
bonds  which  party  of  the  first  part  in  its  said  con- 
tract of  sale  thereof  is  to  receive  for  the  same  from 
the  parties  to  whom  it  is  or  may  be  selling  the  same, 
provided,  of  course,  and  upon  the  express  condition 
that  said  proceeds  of  sale  shall  be  equal  to  at  least 
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sixty  per  cent  of  the  face  and  par  value  of  said 
bonds, 

It  being  stipulated  and  agreed  that  upon  receiv- 
ing said  moneys  derived  from  the  sale  of  said  bonds 
as  aforesaid,  the  First  National  Bank  of  Weiser 
shall  hold  the  same  in  the  name  of  and  as  the  moneys 
of  the  party  of  the  second  part  and  the  party  of  the 
third  part  hereto,  respectively,  and  as  trustee  for 
them,  and  the  same  is  to  be  paid  out  by  said  First 
National  Bank  of  Weiser,  Idaho,  to  said  party  of  the 
first  part,  only  in  the  amounts  and  at  the  times  as 
authorized  by  the  Board  of  Directors  of  the  party 
of  the  second  part  to  be  at  the  times  and  in  the 
amounts  as  set  forth  in  paragraph  VII  of  each  of 
said  contracts  of  August  22,  1910,  by  and  between 
the  party  of  the  first  part  and  party  of  the  second 
part  on  the  one  hand  and  the  party  of  the  first  part 
and  party  of  the  third  part  on  the  other  hand ;  said 
payments  of  money  so  to  be  made  by  said  bank  to 
said  party  of  the  first  part  as  authorized  by  the 
Boards  of  Directors  of  party  of  the  second  part  and 
party  of  the  third  part  as  aforesaid,  to  be  under 
said  Section  VII  of  said  contract  of  August  22,  1910, 
and  in  lieu  of  the  delivery  of  bonds  as  in  said  para- 
graph VII  specified. 

It  is  further  stipulated  and  agreed  by  and  be- 
tween all  parties  hereto  that  this  contract  shall  not 
affect  any  of  the  other  terms  and  conditions  of  said 
contract  of  August  22,  1910,  as  heretofore  set  forth, 
and  that  said  contract  of  August  22,  1910,  as  here- 


142  Maney  Bros.  &  Co.  vs. 

tofore  amended,  shall  in  all  other  respects  be  in  ful* 
force  and  effect  and  binding  upon  the  parties  hereto. 

It  is  further  specifically  contracted  and  agreed  that 
this  contract  of  novation  shall  not  become  effective 
and  binding  upon  the  parties  hereto  until  the  Aetna 
Accident  and  Liability  Company,  a  corporation,  of 
Hartford,  Connecticut,  shall  have  delivered  to  the 
party  of  the  second  part  and  party  of  the  third  part, 
its  agreement  in  writing,  properly  authorized  and 
executed,  consenting  to  this  novation  of  said  contract, 
and  stipulating  that  this  novation  shall  not  in  any 
respect  nullify  or  novate  the  said  indemnity  bond  for 
one  hundred  thousand  dollars,  dated  May  28,  1913, 
heretofore  executed  and  delivered  by  the  party  of  the 
first  part  to  the  party  of  the  second  part  and  the 
party  of  the  third  part  hereto. 

It  is  further  expressly  provided  that  this  contract 
shall  not  be  binding  upon  the  parties  hereto  or  be 
operative  or  have  any  force  or  effect  until  the  First 
National  Bank  of  Weiser,  Idaho,  shall  have  executed 
and  delivered  to  the  party  of  the  second  part  and 
party  of  the  third  part  an  indemnity  bond,  in  form 
hereto  attached,  with  sureties  to  be  approved  by  the 
party  of  the  second  part  and  the  party  of  the  third 
part,  accepting  the  trust  obligation  in  this  contract 
placed  upon  said  First  National  Bank  of  Weiser, 
Idaho,  and  guaranteeing  the  faithful  performance 
thereof,  said  bond  to  be  in  the  sum  of  Two  Hundred 
Thousand  Dollars. 

In  Witness  Whereof,  The  President  and  Secretary 
of  the  respective  parties  hereto  have  hereunto  set 
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their  hands  and  seals  this  the  day  and  year  first 
above  written,  having  been  thereunto  duly  author- 
ized by  the  respective  Boards  of  Directors. 
CRANE  CREEK  IRRIGATION  LAND  AND 

POWER  COMPANY, 

(Seal)  By  E.  D.  Ford,  President. 

Attest:    Nellie  Saylors,  Secretary. 

SUNNYSIDE  IRRIGATION  DISTRICT, 

(Seal)  By  0.  M.  Harvey,  President. 

Attest :    Ed  R.  Coulter,  Secretary. 

CRANE  CREEK  IRRIGATION  DISTRICT, 

(Seal)  By  C.  C.  Cleary,  President. 

Attest:    Daisy  Dasch,  Secretary. 


The  paper  marked  "Sunnyside  Exhibit  Q"  is  a  con- 
tract dated  November  21,  1913,  between  Sunny  side 
Irrigation  District  and  Crane  Creek  Irrigation  Dis- 
trict on  the  one  hand  and  Crane  Creek  Irrigation 
Land  and  Power  Company  on  the  other  hand,  for  a 
change  of  depository.  Said  Exhibit  Q  is  in  words 
and  figures  as  follows,  to- wit : 

This  Contract,  Made  and  entered  into  in  triplicate 
this  the  21st  day  of  November,  1913,  by  and  between 
the  Crane  Creek  Irrigation  Land  and  Power  Com- 
pany, a  corporation,  party  of  the  first  part,  and  Sun- 
nyside  Irrigation  District,  a  municipal  corporation, 
party  of  the  second  part,  and  Crane  Creek  Irrigation 
District,  a  municipal  corporation,  the  party  of  the 
third  part, 

Witnesseth,  That,  Whereas,  on  August  22,  1910, 
party  of  the  first  part  and  party  of  the  second  part 
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entered  into  a  contract  in  duplicate  under  the  terms 
of  which  party  of  the  first  part  sold  and  agreed  to 
construct  for  the  party  of  the  second  part  an  irriga- 
tion system  to  irrigate  the  lands  of  the  party  of  the 
second  part,  and  the  party  of  the  second  part  was  to 
pay  to  the  party  of  the  first  part,  for  said  irrigation 
system,  in  coupon  bonds  of  the  party  of  the  second 
part,  at  their  face  value,  in  an  amount  equal  to  Fifty 
Dollars  ($50.00)  per  acre  for  all  of  the  lands  situat- 
ed in  party  of  the  second  part,  which  should  be  irri- 
gated and  assessed  for  the  benefits  under  the  bonds 
issued  and  voted  by  party  of  the  second  part,  as  is 
in  said  contract  specifically  set  forth,  which  con- 
tract, being  the  contract  of  August  22,  1910,  is  here- 
by referred  to  and  made  a  part  hereof. 

And  Whereas,  On  August  22,  1910,  party  of  the 
first  part  and  party  of  the  third  part  entered  into  a 
similar  contract  as  that  just  last  mentioned  and  de- 
scribed as  being  entered  into  between  party  of  the 
first  part  and  party  of  the  second  part,  which  con- 
tract of  August  22,  1910,  so  entered  into  between 
party  of  the  first  part  and  party  of  the  third  part 
is  hereby  referred  to  and  made  a  part  hereof. 

And  Whereas,  Under  each  of  said  contracts  so 
entered  into  by  and  between  the  parties  of  the  first 
and  second  parts  on  the  one  hand  and  parties  of  the 
first  and  third  parts  on  the  other  hand,  and  in  para- 
graph VII  of  each  of  said  contracts,  it  is  specifically 
specified  that  said  parties  of  the  second  and  third 
parts  should  pay  for  said  works  on  the  monthly  esti- 
mates of  the  work  done  on  said  irrigation  system  by 
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party  of  the  first  part  and  upon  the  conveyance  by 
party  of  the  first  part  herein  to  parties  of  the  second 
and  third  parts  of  the  completed  portion  of  same  as 
shown  by  said  monthly  estimate,  by  delivering  to 
party  of  the  first  part,  coupon  bonds  of  the  parties 
of  the  second  and  third  parts  in  face  value  to  the 
amount  equal  to  such  part  of  the  entire  bond  issue 
of  the  party  of  the  second  part  and  party  of  the 
third  part  to  be  sold  and  delivered  to  the  party  of 
the  first  part  under  said  contract  as  the  constructed 
portion  of  said  works  so  completed  and  conveyed  as 
aforesaid  would  bear  to  the  entire  work  to  be  con- 
structed for  the  use  and  benefit  of  the  said  party  of 
ihe  second  part  and  party  of  the  third  part. 

And,  Whereas,  The  total  amount  of  bonds,  face 
value,  to  be  delivered  to  the  party  of  the  first  part 
V»y  party  of  the  second  part  under  said  contract,  as  is 
shown  by  the  assessments  of  benefits  against  the 
lands  situated  in  said  Irrigation  District,  is  the  sum 
of  Five  Hundred  Fifty-six  Thousand  Three  Hundred 
and  Eighty-one  Dollars  ($356,381.00). 

And,  Whereas,  the  total  amount  of  bonds,  face 
value,  to  be  delivered  to  the  party  of  the  first  part 
by  party  of  the  third  part  under  said  contract,  as  is 
shown  by  the  assessments  of  benefits  against  the 
lands  situated  in  said  Irrigation  District,  is  the  sum 
of  Two  Hundred  Fifty-six  Thousand  Dollars. 

And,  Whereas,  a  part  of  said  irrigation  system  for 
said  party  of  the  second  part  and  party  of  the  third 
part  has  been  completed  and  deeds  therefor  under 
said  contract  aforesaid  delivered  to  the  party  of  the 
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second  part  and  party  of  the  third  part,  the  bonds 
of  said  party  of  the  second  part  and  party  of  the 
third  part  in  payment  therefor  have  been  delivered 
over  to  the  party  of  the  first  part  and  the  amount 
of  bonds  yet  to  be  delivered  by  party  of  the  second 
part  to  party  of  the  first  part,  upon  the  final  com- 
pletion of  said  works,  is  Three  Hundred  Seven  Thou- 
sand, Six  Hundred  and  Eighty-one  Dollars  ($307,- 
681.00),  at  the  face  value  and  par  value  thereof,  and 
the  amount  of  bonds  yet  to  be  delivered  by  party  of 
the  third  part  to  party  of  the  first  part,  upon  the 
final  completion  of  said  work,  is  One  Hundred  Twen- 
ty-nine Thousand  Dollars  ($129,000.00),  at  the  face 
and  par  value  thereof. 

And,  Whereas,  On  the  28th  day  of  May,  1913, 
under  said  two  contracts  between  party  of  the  first 
part  and  party  of  the  second  part  on  the  one  hand 
and  party  of  the  first  part  and  party  of  the  third 
part  hereto  on  the  other  hand,  as  novated,  a  joint 
indemnity  bond  of  the  Aetna  Accident  and  Liability 
Company  for  one  hundred  thousand  dollars,  guaran- 
teeing the  construction  of  said  irrigation  system,  ac- 
cording to  the  terms  and  conditions  in  said  bond  set 
forth,  which  bond  is  hereby  referred  to  and  made  a 
part  hereof,  was  presented  to  the  party  of  the  second 
part,  and  party  of  the  third  part  by  party  of  the  first 
part,  and  by  party  of  the  second  part  and  party  of 
the  third  part  approved  and  accepted, 

And,  Whereas,  party  of  the  first  part  has  an  op- 
portunity to  and  is  desirous  of  selling  and  disposing 
of,  in  one  lot  and  at  one  time,  all  of  the  coupon  bonds 
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of  party  of  the  second  part  and  party  of  the  third 
part  to  which  it  will  be  entitled,  and  which  said  party 
of  the  second  part  and  party  of  the  third  part  here- 
after, under  said  contract  of  August  22,  1910,  as 
novated,  will  have  to  pay  and  deliver  to  said  party 
of  the  first  part, 

Now,  Therefore,  In  consideration  of  the  premises 
and  for  the  mutual  advantage  which  may  accrue  to 
the  parties  hereto  therefrom,  it  is  hereby  mutually 
contracted  and  agreed  by  and  between  the  party  of 
the  first  part  and  party  of  the  second  part  on  the  one 
hand  and  party  of  the  first  part  and  party  of  the 
third  part  on  the  other  hand,  that  the  party  of  the 
second  part  and  party  of  the  third  part  shall  properly 
sign,  authenticate,  register  and  deliver  to  the  Com- 
merce Trust  Company  of  Kansas  City,  Missouri,  all 
of  the  coupon  bonds  of  the  said  party  of  the  second 
part  and  party  of  the  third  part,  which,  under  said 
contract  of  August  22,  1910,  as  novated,  the  party 
of  the  second  part  and  party  of  the  third  part  will  yet 
have  to  pay  party  of  the  first  part  for  the  said  irri- 
gation system  when  completed,  for  the  purpose 
of  allowing  said  party  of  the  first  part  to  effect  its 
said  sale  of  said  bonds  in  a  lump  sum,  and  said  Com- 
merce Trust  Company  of  Kansas  City,  Missouri, 
is  authorized  and  directed  to  deliver  said  coupon 
bonds  to  the  party  or  parties  to  whom  party  of  the 
first  part  has  or  may  contract  to  sell  the  same,  upon 
the  receipt  of  the  proceeds  of  the  sale  of  said  bonds 
which  party  of  the  first  part  in  its  said  contract  of 
sale  thereof,  is  to  receive    for  the  same  from  the 
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parties  to  whom  it  is  or  may  be  selling  the  same, 
provided,  of  course,  and  upon  the  express  condition 
that  said  proceeds  of  sale  shall  be  equal  to  at  least 
sixty  (60%)  per  centum  of  the  face  and  par  value 
of  said  bonds. 

It  being  stipulated  and  agreed  that  upon  receiving 
said  moneys  derived  from  the  sale  of  said  bonds  as 
aforesaid,  the  Commerce  Trust  Company  of  Kansas 
City,  Missouri,  shall  hold  the  same  in  the  name  of 
and  as  the  moneys  of  the  party  of  the  second  part 
and  the  party  of  the  third  part  hereto,  respectively, 
and  as  trustees  for  them,  and  the  same  is  to  be  paid 
out  by  said  Commerce  Trust  Company  of  Kansas 
City,  Missouri,  to  said  party  of  the  first  part,  only 
in  the  amounts  and  at  the  times  as  authorized  by  the 
Board  of  Directors  of  the  party  of  the  second  part 
and  party  of  the  third  part,  respectively;  said  pay- 
ments to  be  at  the  times  and  in  the  amounts  as  set 
forth  in  paragraph  VIII  of  each  of  said  contracts  of 
August  22, 1910,  by  and  between  the  partf  of  the  first 
part  and  party  of  the  second  part  on  the  one  hand 
and  the  party  of  the  first  part  and  party  of  the  third 
part  on  the  other  hand;  said  payments  of  money  so 
to  be  made  by  said  Commerce  Trust  Company  of 
Kansas  City,  Missouri,  to  said  party  of  the  first  part 
as  authorized  by  the  Boards  of  Directors  of  party  of 
the  second  part  and  party  of  the  third  part  as  afore- 
said, to  be  under  said  Section  VII  of  said  contract  of 
August  22,  1910,  and  in  lieu  of  the  delivery  of  bonds 
as  in  said  paragraph  VII  specified. 
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It  is  further  stipulated  and  agreed  by  and  be- 
tween all  parties  hereto  that  this  contract  shall  not 
effect  any  of  the  other  terms  and  conditions  of  said 
contract  of  August  22,  1910,  as  hereinbefore  set 
forth,  and  that  said  contract  of  August  22,  1910,  as 
heretofore  amended,  shall  in  all  other  respects  be  in 
full  force  and  effect  and  binding  upon  the  parties 
hereto. 

It  is  further  specifically  contracted  and  agreed 
that  this  contract  of  novation  shall  not  become  ef- 
fective and  binding  upon  the  parties  hereto  until  the 
Aetna  Accident  and  Liability  Company,  a  corpora- 
tion, of  Hartford,  Connecticut,  shall  have  delivered 
to  the  party  of  the  second  part  and  party  of  the 
third  part  its  agreement  in  writing,  properly  author- 
ized and  executed,  consenting  to  this  novation  of 
said  contract,  and  stipulating  that  this  novation 
shall  not  in  any  respect  nullify  or  novate  the  said 
indemnity  bond  of  one  hundred  thousand  dollars, 
dated  May  28,  1913,  heretofore  executed  and  deliver- 
ed by  the  party  of  the  first  part  to  the  party  of  the 
second  part  and  the  party  of  the  third  part  hereto. 

It  is  mutually  agreed  that  this  contract  shall  be 
in  lieu  of  that  certain  contract  between  the  same 
parties,  dated  October  16,  1913,  in  which  the  First 
National  Bank  of  Weiser  is  named  as  such  Trus- 
tee; and  that  said  contract  of  October  16,  1914,  shall 
no  longer  be  operative. 

In  Witness  Whereof,  the  President  and  Secretary 
of  the  respective  parties  have  hereunto  set  their 
hands  and  seals  this  the  day  and  year  first  above 
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written,  having  been  thereunto  duly  authorized  by 

the  respective  Boards  of  Directors. 

CRANE  CREEK  IRRIGATION  LAND  AND 

POWER  COMPANY, 

(Seal)  By  E.  D.  Ford,  President. 

Attest:    Nellie  Saylor,  Secretary. 

SUNNYSIDE  IRRIGATION  DISTRICT, 

(Seal)  By  0.  M.  Harvey,  President. 

Attest :    Ed  R.  Coulter,  Secretary. 

CRANE  CREEK  IRRIGATION  DISTRICT, 

(Seal)  By  Chas.  C.  Cleary,  President. 

Attest:    Daisy  Dasch,  Secretary. 


Contracts  between  Crane  Creek  Irrigation  Land 
and  Power  Company  and  Crane  Creek  Irrigation 
District  are  identical  in  terms  and  conditions  with 
the  contracts  between  Crane  Creek  Irrigation  Land 
and  Power  Company  and  Sunnyside  Irrigation  Dis- 
trict, and  the  plans  and  specifications  are  all  iden- 
tical. The  only  difference  between  the  two  contracts 
is  one  of  percentages,  due  to  the  acreages  of  land  in 
the  two  districts. 

The  original  contracts,  "Exhibit  B"  and  similar 
contract  with  Crane  Creek  Irrigation  District,  con- 
template interest  in  the  system  and  reservoir  in  the 
proportion  to  the  amount  of  acreage  of  land  in  the 
two  districts.  Since  the  execution  of  said  two  con- 
tracts of  August  22,  additional  acreage  has  been 
added  to  each  of  said  districts  and  the  percentages 
called  for  in  that  contract  are  not  the  correct  per- 
centages. 
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On  cross-examination  the  witness  testified : 

"That  is  my  signature  at  the  close  of  paper  mark- 
ed 'Maney  Bros.  Exhibit  No.  4.'  This  is  a  certified 
copy  of  a  resolution  passed  by  the  Board  of  Directors 
of  the  Sunnyside  Irrigation  District.  The  Crane 
Creek  Irrigation  District  passed  a  similar  resolu- 
tion. I  have  been  attorney  for  both  districts  during 
all  of  this  time  and  the  Secretary  of  the  Crane  Creek 
District  is  a  stenographer  in  my  office.  I  am  perfect- 
ly familiar  with  the  records  of  both  districts.  A 
similar  resolution  to  that  was  passed  by  the  Crane 
Creek  Irrigation  District,  and  a  certified  copy  of  it 
was  given  under  the  signature  and  seal  of  the  Sec- 
retary of  that  district,  to  Mr.  Ford,  I  think,  for 
transmission  to  Maney  Bros." 

The  exhibit  referred  to  as  "Maney  Bros.  Exhibit 
No.  4"  is  in  words  and  figures  following,  to-wit: 

"Office  of  the  Board  of  Directors  of  Sunny- 
side  Irrigation  District,  July  10,  1914. 

The  Board  of  Directors  of  Sunnyside  Irriga- 
tion District  met  at  the  hour  of  eight  o'clock 
p.  m.,  this  date,  pursuant  to  an  order  of  adjourn- 
ment duly  entered  on  July  7,  1914,  there  being 
present  0.  M.  Harvey,  President,  August  Brock- 
man  and  William  G.  Perlau,  Directors,  and  also 
all  the  officers  and  directors  of  the  Crane  Creek 
Irrigation  District,  the  following  proceedings 
were  had,  to-wit : 

Thereupon  the  following  resolution  was  of- 
fered by  Director  Brockman,  and  upon  motion 
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duly  made,  seconded  and  carried,  was  unani- 
mously adopted : 

Be  It  Resolved  by  the  Board  of  Directors  of 
Sunnyside  Irrigation  District  and  Crane  Creek 
Irrigation  District,  in  joint  meeting  assembled, 
that  it  is  a  fact  that  the  mortgage  from  Crane 
Creek  Irrigation  Land  and  Power  Company  to 
Maney  Brothers  and  Company,  dated  the  29th 
day  of  September,  1911,  and  recorded  on  the 

day  of  October,   1911,   in   Mortgage 

Book ....  at  pages in  the  office  of  the 

County  Recorder  of  Washington  County,  Idaho, 
was  duly  executed  and  delivered  by  said  Crane 
Creek  Irrigation  Land  and  Power  Company  to 
said  Maney  Brothers  Company,  after  the  date 
of  the  contract  of  August  22, 1910,  between  said 
Districts  and  the  Crane  Creek  Irrigation  Land 
and  Power  Company,  under  which  the  Crane 
Creek  Irrigation  Land  and  Power  Company 
contracted  to  sell  and  convey  unto  said  Dis- 
tricts a  complete  water  system  for  the  irriga- 
tion of  the  lands  in  said  Districts,  to  be  paid  for 
by  the  District  by  the  coupon  bonds  of  said  Dis- 
tricts at  the  rate  of  fifty  dollars  per  acre  in 
bonds  for  each  acre  of  land  in  the  Districts  re- 
ceiving a  water  right,  but  was  executed  and  de- 
livered to  said  Maney  Brothers  and  Company 
before  the  date  on  which  the  Crane  Creek  Irri- 
gation Land  and  Power  Company  made  its  first 
conveyance  to  the  said  Districts  of  any  interests 
in  the  water  rights  and  reservoir  site  covered 
by  said  mortgage. 
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Be  It  Further  Resolved,  That  we  understand 
that,  under  the  correct  construction  of  the  law, 
the  conveyances  of  lands  and  water  rights  cover- 
ed by  said  mortgage,  which  have  been  made  by 
the  Crane  Creek  Irrigation  Land  and  Power 
Company  to  said  Districts,  have  been  made,  sub- 
ject to  the  said  mortgage  lien  of  Maney  Brothers 
and  Company,  and  that  said  mortgage  lien  of 
Maney  Brothers  and  Company  is,  so  far  as  said 
Districts  are  concerned,  a  first  lien  upon  said 
lands; 

But,  Be  It  Further  Resolved,  That,  in  passing 
this  resolution,  the  said  Districts  do  not  waive 
any  rights  which  they  may  have  in  the  prem- 
ises; and  in  the  event  that  our  interpretation 
of  the  law  of  the  case  is  incorrect,  it  shall  not  be 
the  intention  of  said  Districts  to  waive  or  re- 
linquish any  rights  which  they  may  or  might 
have  in  the  premises. 

There  being  no  further  business  to  come  be- 
fore the  Board  of  Directors  at  this  time,  on  mo- 
tion same  adjourns,  to  meet  the day  of 

July,  1914. 

0.  M.  Harvey,  President. 

Attest:    Ed  R.  Coulter,  Secretary. 
State  of  Idaho, 
County  of  Washington, — ss. 

Ed  R.  Coulter  hereby  certifies  that  he  is  the 
Secretary  of  Sunnyside  Irrigation  District  and 
as  such  has  on  file  in  his  office  the  records  and 
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files  of  said  District.  That  the  within  pages, 
numbered  1  and  2,  contain  a  true  and  correct 
copy  of  the  resolution  passed  by  the  Boards  of 
Directors  of  Sunnyside  and  Crane  Creek  Irriga- 
tion Districts,  at  a  joint  meeting  held  at  the 
hour  of  eight  o'clock  p.  m.,  on  July  10,  1914. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  official  seal  of  said  Irriga- 
tion District,  this  the  10th  day  of  July,  1914. 

(Seal)  ED  R.  COULTER." 

''I  prepared  paper  marked  'Maney  Bros.  Exhibit 
No.  5,'  as  attorney  for  the  irrigation  districts.  The 
signatures  attached  are  the  genuine  signatures  of 
the  Presidents  of  those  two  districts." 

The  exhibit  referred  to  as  "Maney  Bros.  Ex.  No. 
5"  is  in  words  and  figures  following,  to- wit : 

''This  Is  to  Certify,  That,  on  August  22, 1910, 
the  Crane  Creek  and  Sunnyside  Irrigation  Dis- 
tricts entered  into  a  contract  with  the  Crane 
Creek  Irrigation  Land  and  Power  Company, 
under  the  terms  of  which  the  said  irrigation  dis- 
tricts agreed  to  purchase  from  the  Crane  Creek 
Irrigation  Land  and  Power  Company,  and  the 
Crane  Creek  Irrigation  Land  and  Power  Com- 
pany agreed  to  sell  to  said  irrigation  districts, 
a  sufficient  interest  in  the  reservoir,  irrigation 
system,  canals  and  water  rights  then  owned  and 
being  constructed  and  to  be  constructed  by  said 
Crane  Creek  Irrigation  Land  and  Power  Com- 
pany, suflficient  to  store  in  said  reservoir,  threi^ 
acre  feet  of  water  for  each  acre  of  land  assessed 
with  benefits  in  said  irrigation  districts,  and 
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sufficient  interest  in  said  canal  and  irrigation- 
system  to  carry  said  water  to  and  upon  the  land 
in  said  district;  that  in  said  contracts  the  irri- 
gation districts  agreed  to  pay  the  Crane  Creek 
Irrigation  Land  and  Power  Company  for  same 
in  coupon  bonds  of  said  districts  at  the  rate  of 
fifty  dollars  per  acre  for  each  acre  of  land  re- 
ceiving benefits  therefrom  and  that  the  said  con- 
tracts provided  that  the  Crane  Creek  Irriga- 
tion Land  and  Power  Company,  when  said  sys- 
tems were  finished,  should  convey  said  interest 
to  the  districts  free  from  all  liens  and  claims 
of  every  description. 

This  is  to  further  certify  that  said  irrigation 
system  has  not  yet  been  completed  and  final  con- 
veyances have  not  yet  been  made  by  Crane  Creek 
Irrigation  Land  and  Power  Company  to  said  ir- 
rigation districts  for  said  interest  in  said  reser- 
voir and  rights  of  way,  water  rights,  etc. 

It  appears  from  the  records  in  the  office  of 
the  County  Recorder  of  Washington  County, 
Idaho,  that  there  is  a  mortgage  upon  said  reser- 
voir, and  other  lands,  in  favor  of  Maney  Bros. 
&  Co.,  a  co-partnership  consisting  of  J.  W.  Ma- 
ney, John  Maney,  Herbert  G.  Wells  and  E.  J. 
Wells,  and  it  is  conceded  that  said  mortgage  is 
a  valid  and  subsisting  lien  against  said  lands  as 
against  the  Crane  Creek  Irrigation  Land  and 
Power  Company  and  said  irrigation  districts, 
and  that  so  far  as  said  Maney  Brothers  &  Co. 
are  concerned,  and  the  said  mortgage,  the  said 
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Crane  Creek  and  Sunnyside  Irrigation  Dis- 
tricts have  no  defense  against  the  same,  and  the 
conveyances  that  have  been  made  to  said  reser- 
voir, and  the  conveyances  that  may  be  made 
by  the  Crane  Creek  Irrigation  Land  and  Power 
Company  to  them  of  the  interest  in  said  reser- 
voir, and  all  conveyances  which  may  be  made 
prior  to  the  satisfaction  of  said  mortgage,  will 
be  subject  to  the  lien  of  said  mortgage. 

Made  in  triplicate  and  signed  this  the  15th 
day  of  June,  1914. 

CRANE  CREEK  IRRIGATION  DISTRICT, 
(Seal)  By  Chas.  C.  Cleary,  President. 

SUNNYSIDE  IRRIGATION  DISTRICT, 
(Seal)  By  0.  M.  Harvey,  President. 

'This  is  my  signature  on  the  last  page  of  Maney 
Bros.  Exhibit  No.  6.  The  certificate  is  wrong  in  that 
it  says  that  I  am  Secretary  of  the  Crane  Creek  Ir- 
rigation District.  It  should  have  been  Sunnyside 
Irrigation  District  and  I  meant  to  execute  it  on  be- 
half of  the  Sunnyside  Irrigation  District  as  its  Sec- 
retary. The  same  is  true  in  the  fore  part  of  the 
certificate  where  it  recites  that  it  was  resolved  by 
the  Board  of  Directors  of  the  Crane  Creek  Irriga- 
tion District.  It  should  have  been  Sunnyside  Irri- 
gation District.  These  resolutions  were  in  dupli- 
cate and  I  evidently  signed  as  Secretary  the  one  that 
should  have  been  certified  by  Miss  Beck,  the  Secre- 
tary of  the  Crane  Creek  District.  These  were  passed 
by  both  districts,  identical  in  form,  and  they  were 
afterwards  transmitted  by  me  directly  to  Maney 
Bros." 
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The  exhibit  referred  to  as  Maney  Bros.  Exhibit 
No.  6  is  in  words  and  figures  following,  to-wit : 

^'RESOLUTION. 
Be  It  Resolved,  By  the  Board  of  Directors  of 
the  Crane  Creek  Irrigation  District,  that  the  act 
of  the  President  of  this  District  in  executing 
and  delivering  to  Maney  Bros.  &  Company  in 
the  name  and  for  and  on  behalf  of  this  District, 
the  following  certificate  or  agreement : 

This  Is  to  Certify,  That  on  August  22,  1910, 
the  Crane  Creek  and  Sunnyside  Irrigation  Dis- 
tricts entered  into  a  contract  with  the  Crane 
Creek  Irrigation  Land  and  Power  Company, 
under  the  terms  of  which  the  said  irrigation  dis- 
tricts agreed  to  purchase  from  the  Crane  Creek 
Irrigation  Land  and  Power  Company,  and  the 
Crane  Creek  Irrigation  Land  and  Power  Com- 
pany agreed  to  sell  said  irrigation  districts,  a 
sufficient  interest  in  the  reservoir,  irrigation 
system,  canals  and  water  rights  then  owned  and 
being  constructed  and  to  be  constructed  by  said 
Crane  Creek  Irrigation  Land  and  Power  Com- 
pany, sufficient  to  store  in  said  reservoir  three 
acre  feet  of  water  for  each  acre  of  land  assessed 
with  benefits  in  said  irrigation  districts,  and 
sufficient  interest  in  said  canal  and  irrigation 
system  to  carry  said  water  to  and  upon  the  land 
in  said  district;  that  in  said  contracts  the  irri- 
gation districts  agreed  to  pay  the  Crane  Creek 
Irrigation  Land  and  Power  Company  for  same 
in  coupon  bonds  of  said  districts  at  the  rate  of 
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fifty  dollars  per  acre  for  each  acre  of  land  re- 
ceiving benefits  therefrom,  and  that  the  said 
contracts  provided  that  the  Crane  Creek  Irriga- 
tion Land  and  Power  Company,  when  said  sys- 
tems were  finished,  should  convey  said  interest 
to  the  districts  free  from  all  liens  and  claims 
of  every  description. 

This  is  to  further  certify  that  said  irrigation 
system  has  not  yet  been  completed  and  final  con- 
veyances have  not  yet  been  made  by  Crane  Creek 
Irrigation  Land  and  Power  Company  to  said 
irrigation  districts  for  said  interest  in  said  res- 
ervoir and  rights  of  way,  water  rights,  etc. 

It  appears  from  the  records  in  the  office  of 
the  County  Recorder  of  Washington  County, 
Idaho,  that  there  is  a  mortgage  upon  said  reser- 
voir, and  other  lands,  in  favor  of  Maney  Bros. 
&  Co.,  a  co-partnership  consisting  of  J.  W.  Ma- 
ney, John  Maney,  Herbert  G.  Wells  and  E.  J. 
Wells,  and  it  is  conceded  that  said  mortgage  is 
a  valid  and  subsisting  lien  against  said  lands  as 
against  the  Crane  Creek  Irrigation  Land  and 
Power  Company  and  said  irrigation  districts, 
and  that  so  far  as  said  Maney  Brothers  &  Co. 
are  concerned,  and  the  said  mortgage,  the  said 
Crane  Creek  and  Sunnyside  Irrigation  Districts 
have  no  defense  against  the  same,  and  the  con- 
veyances that  have  been  made  to  said  reservoir, 
and  the  conveyances  that  may  be  made  by  the 
Crane  Creek  Irrigation  Land  and  Power  Com- 
pany to  them  of  the  interest  in  said  reservoir, 
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and  all  conveyances  which  may  be  made  prior 
to  the  satisfaction  of  said  mortgage,  will  be  sub- 
ject to  the  lien  of  said  mortgage. 

Made  in  triplicate  and  signed  this  the  15th 
day  of  June,  1914. 

CRANE  CREEK  IRRIGATION  DISTRICT, 
(Seal)  By  Chas.  C.  Cleary,  President. 

SUNNYSIDE  IRRIGATION  DISTRICT, 
(Seal)  By  0.  M.  Harvey,  President, 

be  and  the  same  is  hereby  ratified,  approved  and 
confirmed. 

State  of  Idaho, 

County  of  Washington, — ss. 

I,  Ed  R.  Coulter,  Secretary  of  the  Crane 
Creek  Irrigation  District,  do  hereby  certify  that 
the  foregoing  is  a  full,  true  and  complete  copy 
of  the  resolution  passed  by  the  Board  of  Direc- 
tors of  said  Irrigation  District  at  a  meeting 
thereof  regularly  called  and  held  on  the  18th 
day  of  Aug.,  1914. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  the  seal  of  said  corporation,  this  3rd 
day  of  Sept.,  1914. 

ED  R.  COULTER,  Secretary. 

Subscribed  and  sworn  to  before  me  this .... 
day  of  July,  1914. 


Notary  Public." 
"I  have  frequently  talked,  and  I  have  had  frequent 
conversations  with  Mr.  E.  G.  Wells,  of  Maney  Bros. 
&  Co.,  relative  to  that  mortgage,  and  know  that  the;; 
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held  a  mortgage  on  this  property,  belonging  to  the 
Crane  Creek  Irrigation  Land  and  Power  Company. 
In  fact,  the  mortgage  is  a  matter  of  record  in  Wash- 
ington County. 

'The  aggregate  of  the  first  and  second  bond  issues 
of  the  Sunnyside  Irrigation  District  is  $565,000.00. 
I  have  the  data  showing  when  these  bonds  were  de- 
livered by  the  districts  and  who  purchased  them. 
Where  the  construction  work  was  in  common  for  the 
two  districts,  it  was  paid  for  by  the  districts  in  the 
proportion  of  32 7o  by  the  Crane  Creek  Irrigation 
District  and  687o  by  the  Sunnyside  Irrigation  Dis- 
trict. Where  the  works  were  not  in  common,  where 
there  was  work  that  was  entirely  within  one  irriga- 
tion district,  that  irrigation  district  paid  for  the 
work  in  its  entirety.  Deliveries  of  bonds  were  made 
as  follows:  On  April  13th,  1913,  the  Sunnyside  Ir^ 
rigation  District  delivered  to  the  Crane  Creek  Irriga- 
tion Land  and  Power  Company  $151,000.00  of  bonds, 
and  on  the  same  date  the  Crane  Creek  Irrigation 
District  delivered  to  the  same  corporation  $99,000.00 
of  bonds.  These  figures  were  all  par  or  face  value. 
That  was  the  first  delivery.  At  that  time  each  of  the 
districts  received  an  estimate  of  the  amount  of  work 
that  had  been  done  in  the  construction  of  the  reser- 
voir. A  form  of  deed,  my  recollection  is,  was  pre- 
sented at  that  time.  The  deed  was  not  formally  de- 
livered until  a  short  time  after  that.  The  deliveries 
were  based  in  part  upon  estimates  furnished  by  the 
engineers,  of  the  cost  of  the  reservoir.  $51,000.00 
of  those  bonds  of  the  Sunnyside  Irrigation  District 
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'V'  I  f  for  construction  work  on  the  reservoir,  and 
§100.000.00  delivered  on  the  execution  and  delivery 
of  the  indemnity  bond  called  for  by  the  terms  of  the 
contract.  The  Crane  Creek  Irrigation  Land  and 
Power  Company  delivered  to  the  two  districts  a  joint 
and  several  bond  for  the  fulfillment  of  those  two 
contracts  of  August  22,  1910,  signed  by  the  Aetna 
Accident  and  Liability  Company  of  Hartford,  Con- 
necticut; and  the  $100,000.00  par  value  of  bonds 
were  delivered  to  the  Crane  Creek  Irrigation  Land 
and  Power  Company  on  account  of  the  delivery  of 
the  indemnity  bond  under  the  terms  of  the  contracts 
calling  for  that;  and  the  balance  of  $51,000.00  of 
bonds  were  delivered  on  engineer's  estimate  showing 
the  cost  of  the  construction  of  the  reservoir.  $75,- 
000.00  of  the  $99,000.00  of  bonds  delivered  by  the 
Crane  Creek  District  were  delivered  on  the  execu- 
tion of  the  indemnity  bond,  and  the  difference  be- 
tween $75,000.00  and  $99,000.00  was  delivered  on 
the  estimate  of  the  engineer  on  the  construction  of 
the  reservoir.  The  total  amount  of  bonds  delivered 
on  account  of  the  indemnity  bond  was  $100,000.00 
by  the  Sunnyside  District  and  $75,000.00  by  the 
Crane  Creek  District.  The  next  delivery  was  on 
June  13,  1913.  At  that  time  the  Sunnyside  District 
delivered  $21,000.00  and  the  Crane  Creek  District 
$5,000.00.  Those  deliveries  were  based  on  monthly 
estimates  of  the  engineers.  The  next  delivery  was 
made  on  July  18,  1913,  $28,000.00  by  the  Sunnyside 
District  and  $45,000.00  by  the  Crane  Creek  District. 
Those  deliveries  were  based  on  monthly  estimates  of 
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the  engineers.  The  next  delivery  was  on  September 
17,  1913.  At  that  time  the  Sunnyside  District  de- 
livered $487,000.00,  and  the  Crane  Creek  District 
$18,500.00.  Those  deliveries  were  based  on  esti- 
mates of  the  engineers.  The  next  delivery  was  De- 
cember 11,  1913.  Now,  an  explanation  occurs  here. 
One  of  the  exhibits  there  shows  a  contract  of  Octo- 
ber 16,  1913,  executed  between  all  of  these  parties, 
the  two  districts  and  the  Crane  Creek  Company, 
whereby  all  the  remaining  bonds  were  placed  in  es- 
crow with  the  First  National  Bank  of  Weiser.  Our 
information  was  that  the  Crane  Creek  Company  had 
obtained  a  syndicate  of  bankers  at  Kansas  City  and 
Pittsburgh,  who  had  agreed  to  take  the  whole  issue 
at  sixty  cents  on  the  dollar,  and,  for  convenience, 
and  to  meet  with  the  demands  of  that  syndicate,  all 
the  bonds  were  escrowed  with  the  bank,  and  with  the 
agreement  that  as  the  monthly  estimates  came  in 
from  the  engineer  and  were  allowed  and  approved 
by  the  districts,  that  the  districts,  in  lieu  of  actual 
delivery  of  bonds  to  the  Crane  Creek  Irrigation  Land 
and  Power  Company,  give  them  orders  upon  this 
bank,  trustee,  to  pay  the  money  proceeds  of  the 
bonds,  or,  if  they  hadn't  been  sold,  in  lieu  of  the  pro- 
ceeds, to  pay  them  the  bonds  direct;  and  this  con- 
tract was  again  subsequently  changed  by  the  contract 
of  November  21,  1913,  which  is  also  one  of  the  ex- 
hibits, and  under  this  contract  the  trustee  was  chang- 
ed from  the  First  National  Bank  of  Weiser  to  the 
Commercial  Trust  Company  of  Kansas  City,  Mis- 
souri, under  the  same  terms  and  conditions.    There 
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were  two  estimates  allowed  and  approved  on  De- 
cember 11,  1913,  and  on  that  date  the  Sunnyside  Ir- 
rigation District  gave  to  the  Crane  Creek  Irrigation 
Land  and  Power  Company  an  order  upon  the  Com- 
mercial Trust  Company  of  Kansas  City,  Missouri,  to 
pay  to  the  power  company  the  sale  proceeds  of  $38,- 
300.00  of  the  coupon  bonds  at  sixty  cents,  under  that 
contract  of  November  21, 1913 ;  and  on  the  same  date 
it  gave  another  order  to  the  same  party  on  the  Com- 
mercial Trust  Company  for  the  sale  proceeds  of  $19,- 
964.00  of  the  bonds;  and  on  the  same  date  the  Crane 
Creek  Irrigation  District  gave  two  similar  orders  to 
the  power  company  on  the  Commercial  Trust  Com- 
pany, one  for  $16,623.00  and  the  other  for  $2,838.00. 
Those  orders  were  based  on  the  monthly  estimates 
of  the  engineers.  There  were  no  deliveries  between 
September  17,  1913,  and  December  11,  1913.  It  was 
during  this  time  that  Mr.  Ford  and  Mr.  Slick  and 
others  were  in  the  east  making  arrangements  to  get 
the  bonds  sold,  or  were  re-financing.  The  next  de- 
livery was  made  January  10,  1914;  Sunnyside  de- 
livered an  order  for  the  proceeds  of  $27,842.00,  and 
Crane  Creek  for  the  proceeds  of  $5,253.00,  on  the 
same  basis  as  before,  sixty  cents  on  the  dollar.  The 
next  delivery  was  made  February  4,  1914;  the  Sun- 
nyside District  delivered  $12,963.66  in  bonds  and  the 
Crane  Creek  $5,031.08.  That  was  the  amount  of  the 
estimate.  The  bonds  at  that  time,  as  at  the  previous 
deliveries,  were  held  in  escrow  by  the  Commercial 
Trust  Company  under  an  escrow  agreement  between 
the  districts  and  the  Crane  Creek  Irrigation  Land 
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and  Power  Company,  and  the  orders  were  to  pay  the 
proceeds  of  so  many  dollars  of  bonds,  as  shown  by 
the  engineers'  estimates,  at  the  rate  of  sixty  cents  on 
the  dollar.  The  next  delivery  was  made  on  March 
3,  1914,  $31,235.00  by  the  Sunnyside  District  and 
$13,230.00  by  the  Crane  Creek.  That  was  the  pro- 
ceeds of  that  much  of  the  bonds  at  par  value,  and  the 
procedure  was  the  same  as  at  the  previous  delivery. 
The  next  delivery  was  April  1,  1914,  Sunnyside  for 
the  proceeds  of  $69,390.00,  and  Crane  Creek  for  the 
proceeds  of  $32,650.00  of  the  bonds.  The  next  de- 
livery was  May  5,  for  the  proceeds  of  $33,335.00  of 
the  bonds  by  Sunnyside,  and  $26,675.00  by  Crane 
Creek.  The  procedure  was  the  same  as  on  the  pre- 
vious estimates.  On  June  6th,  Sunnyside,  $49,100.- 
00;  Crane  Creek,  $15,700.00,  based  on  engineers'  es- 
timates, and  the  proceeds  were  delivered  by  the  es- 
crow holder.  The  next  delivery  was  on  December 
28th,  1914,  and  the  amount  was  $7,000.00  by  Sunny- 
side, and  $2,000.00  by  Crane  Creek.  Before  this  de- 
livery the  Commercial  Trust  Company  had  returned 
to  the  First  National  Bank  of  Weiser  all  the  bonds 
that  had  not  been  sold.  They  still  held  a  balance  of 
cash  on  hand  belonging  to  the  districts,  and  this  last 
order,  as  I  recollect  it,  was  given  in  duplicate,  that 
is,  it  was  given  to  the  two  banks  as  trustees.  But 
the  procedure  was  the  same.  That  was  for  an  esti- 
mate that  had  not  been  presented  to  the  Board.  It 
was  not  presented  until  December.  All  the  bonds 
of  the  two  districts  have  not  been  delivered.  The 
Crane  Creek  Irrigation  District  still  has  on  hand 


Crane  Creek  Irrigation,  Etc.  Co.  165 

and  undelivered  $9,017.62,  bond  value  at  par,  and 
the  Sunnyside  has  $26,170.24.  Those  bonds  are  held 
by  the  districts  under  the  provisions  of  those  con- 
tracts of  August  22,  1910,  as  amended;  when  the 
Crane  Creek  Irrigation,  Land  &  Power  Company 
shall  have  completed  its  contract  they  will  be  enti- 
tled to  the  delivery  of  the  remainder  of  those  bonds." 

E.  D.  Ford,  a  witness  on  behalf  of  the  cross-de- 
fendants on  cross-examination  testified  as  follows : 

"The  first  construction  work  done  on  the  Crane 
Creek  project  after  I  entered  into  the  contracts  with 
the  Districts  was  in  October,  1911 ;  that  was  done  by 
Maney  Bros,  and  that  consisted  of  the  building  of  the 
dam  at  the  reservoir  site.  No  work  has  been  done 
on  that  dam  in  the  way  of  construction  since  that 
time.  The  mortgage  to  Maney  Bros,  was  given  in 
connection  with  that  work.  The  dam  is  across  Crane 
Creek.  The  water  is  turned  out  of  the  reservoir  and 
it  flows  down  Crane  Creek  for  some  distance.  It  is 
then  taken  out  of  Crane  Creek  at  the  point  marked 
on  Sunnyside  "Exhibit  B"  as  the  point  of  diversionw 
That  is  where  Slick  Bros.  Construction  Company 
commenced  their  work.  I  discussed  with  the  two  dis- 
tricts and  their  Board  of  Directors  from  time  to 
time  the  financial  arrangements  that  were  made 
from  time  to  time  and  the  failure  of  those  who  con- 
tracted to  buy  the  bonds  to  take  them  as  they  had 
agreed,  and  the  difficulties  that  resulted  from  that. 
I  kept  the  districts  fully  advised  of  my  progress  and 
of  the  negotiations  and  contracts  that  I  made  for  the 
construction  of  these  works  and  for  the  sale  of  these 
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bonds,  and  it  was  because  of  those  negotiations  and 
those  contracts  that  I  got  extensions  from  time  to 
time  from  the  districts  for  the  completion  of  these 
works.  I  advised  the  districts  of  the  giving  to  Ma- 
ney Bros,  of  that  mortgage  on  the  system  about  the 
time  it  was  given.  During  the  spring  and  summer  of 
1913,  and  frequently  thereafter,  I  had  conferences 
with  Maney  Bros,  about  the  taking  up  of  their  mort- 
gage. They  were  pressing  for  payment  most  of  that 
time.  They  were  going  to  foreclose  during  the 
spring,  or  the  early  spring  of  1914,  and  I  took  those 
matters  up  with  the  district  with  the  view  of  getting 
certain  statements  from  the  districts  recognizing 
Maney  Bros,  mortgage.  Maney  Bros.  Exhibit  No.  6 
is  a  resolution  that  I  prevailed  upon  the  districts  to 
execute  in  order  to  get  certain  concessions  from  Ma- 
ney Bros.  At  different  times  I  undertook  to  renew 
underlying  mortgages  covering  certain  farm  lands 
embraced  in  the  Maney  Bros,  mortgage,  and  in  order 
to  renew  those  mortgages  I  had  to  obtain  the  con- 
sent of  Maney  Bros,  to  subordinate  their  mortgage  to 
the  new  mortgage.  I  got  the  following  letter  from 
Maney  Bros.: 

July  17,  1914. 
Mr.  E.  D.  Ford, 

Weiser,  Idaho. 
Dear  Sir: — 

At  the  request  of  Mr.  Wells,  we  enclose  consent  to 
subordinate  Maney  Bros,  mortgage  to  the  new  mort- 
gage on  the  land  formerly  held  by  J.  A.  Derig,  this 
to  become  effective  and  to  be  delivered  only  upon  the 
passage  by  the  two  irrigation  districts  of  the  resolu- 
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tions  herewith  enclosed.  If  the  districts  decline  to 
pass  these  resolutions  you  will  return  all  papers.  If 
the  resolutions  are  passed,  please  have  the  Secreta- 
ries of  the  two  districts  certify  two  of  the  copies,  one 
for  each  district,  and  return  to  us,  keeping  the  other 
copies  for  their  files.  Please  also  send  us  a  copy  of 
the  agreement  which  Mr.  Wells  has  signed,  and  which 
we  are  returning  herewith. 

Very  truly  yours, 

RICHARDS  &  HAGA." 
"The  resolution  which  is  marked  'Maney  Bros. 
Exhibit  No.  6'  is  one  of  the  resolutions  that  was  en- 
closed in  that  letter,  and  I  presented  those  resolutions 
to  the  districts  and  the  districts  passed  them  in  their 
board  meetings." 

A  series  of  deeds  from  the  Crane  Creek  Irrigation 
Land  &  Power  Company  to  the  Crane  Creek  Irriga- 
tion District  numbered  from  1  to  13,  inclusive,  and 
from  the  same  Company  to  the  Sunnyside  Irrigation 
District  numbered  from  1  to  13,  inclusive,  were  in- 
troduced in  evidence  by  the  cross-defendants.  The 
first  deed  to  each  district  was  dated  May  29th,  1913, 
and  the  last  deed  bears  date  August  15th,  1914,  none 
of  which  deeds  were  recorded  except  the  first  deed  to 
each  district,  which  was  recorded  on  the  19th  day 
of  November,  1914.  The  deeds  referred  to  were  sub- 
stantially the  same  except  as  to  the  description  of 
the  properties  embraced  therein  and  the  percentages 
conveyed  to  the  districts. 

The  first  deed  to  the  Sunnyside  District  is  in 
words  and  figures  following,  to-wit : 
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''WARRANTY  DEED. 

This  Indenture,  Made  the  twenty-ninth  day  of 
May,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  thirteen,  between  Crane  Creek  Irri- 
gation Land  &  Power  Company,  a  corporation 
duly  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Idaho,  the  party  of  the 
first  part,  and  Sunnyside  Irrigation  District,  a 
municipal  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State 
of  Idaho,  party  of  the  second  part. 

Witnesseth,  That  for  and  in  consideration  of 
$151,000.00,  lawful  money  of  the  United  States 
of  America,  to  it  in  hand  paid  by  the  said  party 
of  the  second  part,  the  receipt  whereof  is  hereby 
acknowledged,  has  granted,  bargained,  and  sold, 
by  these  presents  does  grant,  bargain,  sell,  con- 
vey and  confirm,  unto  said  party  of  the  second 
part,  and  to  its  successors  and  assigns  forever, 
all  the  following  described  real  estate,  situate  in 
the  County  of  Washington  and  State  of  Idaho, 
to- wit : 

An  undivided  forty-seven  and  two-tenths  per 
cent.  (4:7.27c)  interest  of,  in  and  to  that  certain 
permit  number  1720,  issued  by  the  State  Engi- 
neer of  the  State  of  Idaho,  under  date  of  Decem- 
ber 16th,  1905,  to  one  Edwin  D.  Ford,  and  re- 
corded in  Book  6  at  page  1720  of  the  record  in 
said  State  Engineer's  office  at  Boise,  Idaho,  and 
those  certain  permits  issued  by  said  State  Engi- 
neer to  Edwin  D.  Ford  and  numbered  6830  and 
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6834  respectively,  and  heretofore  conveyed  to  the 
Company  together  with  a  like  proportion  of  all 
the  water  thereby  appropriated  and  all  rights  ac- 
quired under  said  permits;  also  forty-seven  and 
two-tenths  per  cent.  (47.2%)  of  the  right  of  all 
flowage  through  the  Northwest  quarter  of  the 
Northeast  quarter  and  the  North  half  of  the 
Northwest  quarter  of  Section  19,  Township  12 
North,  of  Range  2  West  of  Boise  Meridian  in 
Idaho;  and  also  forty-seven  and  two-tenths  per 
cent.  (47.2% )  of  the  right  of  flowage  through  the 
Northeast  quarter  of  Section  24,  in  Township  12, 
North,  of  Range  3  West  of  Boise  Meridian  in 
Idaho,  heretofore  conveyed  to  the  company,  to 
Grantor  by  Edwin  D.  and  Hortense  A.  Ford,  un- 
der date  of  May  9,  1910. 

An  undivided  forty-seven  and  two-tenths  per 
cent.  (47.2%  )  interest  of,  in  and  to,  all  and  singu- 
lar, such  right  of  way  for  canals,  flumes  and  lat- 
erals as  may  be  used  in  common  by  the  Grantor 
and  Grantee  herein,  and  the  Crane  Creek  Irriga- 
tion District  acquired  by  the  Grantor  by  purchase 
or  by  filing  maps  thereof  as  required  by  the  reg- 
ulations of  the  general  land  office  of  the  United 
States  and  the  acts  of  Congress  in  relation  there- 
to, including  an  undivided  forty-seven  and  two- 
tenths  per  cent.  (47.2%)  interest  of,  in  and  to 
said  reservoir  site,  described  in  the  certain  inden- 
ture dated  May  9th,  1910,  between  Edwin  D.  and 
Hortense  A.  Ford  and  the  Grantor  herein,  which 
said  indenture  is  of  record  in  Book  26  of  Deeds 
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at  page  413  of  the  records  in  the  office  of  the 
County  Recorder  of  Washington  County,  Idaho. 

An  undivided  forty-seven  and  two-tenths  per 
cent.  {4:1.2%)  interest  of,  in  and  to,  all  completed 
portions  of  all  canals,  pipe  lines,  flumes,  and 
aqueducts  situated  wholly  within  the  boundaries 
of  said  irrigation  district  and  as  shown  upon  the 
plat  attached  to  that  certain  contract  in  writing 
between  the  parties  hereto,  dated  the  22d  day  of 
August,  1910. 

All  and  singular,  the  completed  portion  of  all 
main  canals,  distributing  laterals,  pipe  lines,  and 
flumes  situate  wholly  within  the  boundaries  of 
said  irrigation  district,  and  the  same  appear  upon 
the  plat  above  referred  to,  including  rights  of  way 
for  the  same. 

Hereby  reserving  unto  party  of  the  first  part 
the  sole  right  to  use  and  enjoy  all  waters  stored 
in  said  reservoir  in  excess  of  seventy  thousand 
six  hundred  seventeen  (70,617)  acre  feet;  also 
reserving  unto  party  of  the  second  part  the  ex- 
clusive right  to  use  the  water  impounded  in  said 
reservoir  including  the  water  hereby  conveyed  to 
party  of  the  second  part  for  the  purpose  of  de- 
veloping power  provided  the  same  shall  not  there- 
by be  diminished  in  quantity  or  quality. 

It  is  covenanted  and  agreed  that  this  convey- 
ance, when  all  the  work  completed  in  that  agree- 
ment between  the  parties  hereto,  dated  August 
??d,  1910,  and  the  extensions  and  amendments 
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thereof  shall  have  been  fully  completed  and  per- 
formed, which  said  final  conveyance  shall  contain 
particular  and  accurate  descriptions  including 
the  courses  and  distances  of  rights  of  way  for 
canals,  and  the  canals,  dams  and  other  works, 
and  a  detail  description  of  the  reservoir  site. 

Together  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  thereunto  be- 
longing or  in  anywise  appertaining  and  the  re- 
version and  reversions,  remainder  and  remain- 
ders, rents,  issues  and  profits  thereof,  and  all  es- 
tate, right,  title  and  interest  in  and  to  the  said 
property,  as  well  in  law  as  in  equity,  of  the  said 
party  of  the  first  part. 

To  Have  and  to  Hold,  all  and  singular,  the 
above  mentioned  and  described  premises,  together 
with  the  appurtenances,  unto  the  party  of  tKS 
second  part,  and  to  its  successors  and  assigns  for- 
ever. And  the  said  party  of  the  first  part,  and  its 
successors,  the  said  premises  in  the  quiet  and 
peaceable  possession  of  the  said  party  of  the  sec- 
ond part,  its  successors  and  assigns,  against  the 
said  party  of  the  first  part,  and  its  successors  and 
against  all  and  every  person  and  persons  whom- 
soever, lawfully  claiming  or  to  claim  the  same 
shall  and  will  Warrant  and  by  these  presents  for- 
ever defend. 

In  Witness  Whereof  the  party  of  the  first  part 
has  caused  its  corporate  name  to  be  hereunto  sub- 
scribed by  its  president,  and  these  presents  to  be 
sealed  with  its  corporate  seal,  duly  attested  by  its 
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secretary,  being  thereunto  duly  authorized,  all 
on  the  day  and  year  first  above  written. 

CRANE  CREEK  IRRIGATION  LAND 

&  POWER  COMPANY, 
(Seal)  By  E.  D.  Ford,  Its  President. 

E.  P.  Hall,  Secretary. 

State  of  Idaho, 

County  of  Washington, — ss. 

On  this  31st  day  of  May,  in  the  year  1913,  before 
me,  B.  S.  Varian,  a  notary  public  in  and  for  said 
County  of  Washington,  personally  appeared  E.  D. 
Ford,  known  to  me  to  be  the  president  of  Crane  Creek 
Irrigation  Land  &  Power  Company,  the  corporation 
that  executed  the  within  instrument,  and  acknowl- 
edged to  me  that  such  corporation  executed  the  same. 

In  witness  whereof,  I  hereunto  set  my  hand  and 
affix  my  official  seal,  the  day  and  year  in  this  certifi- 
cate first  above  written. 

(Seal)  B.  S.  VARIAN, 

Notary  Public. 

James  H.  Hawley,  produced  as  a  witness  on  be- 
half of  plaintiff,  being  first  duly  sworn,  testified  as 
follows : 
Direct  Examination  by  Mr.  Richards: 

Q.     Governor,  what  is  your  business? 

A.  I  am  an  attorney  at  law,  and  have  been  en- 
gaged in  the  practice  of  law  in  this  state  for  over 
forty  years. 

Mr.  Varian :    We  will  admit  his  qualifications. 

Q.  I  call  your  attention,  Mr.  Hawley,  to  the  bill 
of  complaint  and  the  answers  of  the  Portland  Wood 
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Pipe  Company,  to  foreclose  a  lien  covering  a  little 
over  $10,000.00,  and  I  ask  you  what  would  be  the 
reasonable  compensation  for  counsel  in  the  foreclos- 
ure of  that  lien,  taking  into  consideration  the  prepa- 
ration of  the  bill,  procuring  the  order  for  service 
upon  twenty-five  or  thirty  defendants,  looking  after 
the  service  upon  those  defendants,  and  preparing  for 
the  trial,  involving  the  introduction  of  quite  a  large 
amount  of  testimony,  so  far  as  exhibits  are  con- 
cerned, and  involving  about  $10,000.00,  and  includ- 
ing the  trial  and  the  final  disposition  of  the  matter, 
preparing  briefs  and  arguing  the  matter  at  the  close 
of  the  case. 

A.  I  would  think  ten  per  cent  on  the  amount, 
$1,000.00,  would  be  a  very  reasonable  fee. 

Q.  Calling  your  attention  to  a  cross-bill  to  that 
bill  which  I  just  showed  you,  of  Maney  Brothers  & 
Company,  for  the  foreclosure  of  a  mortgage  involv- 
ing about  $38,000.00,  and  the  answers  to  that  bill. 
The  answers  in  a  measure  admit  a  large  portion  of 
it,  but  it  involves  the  presentation  of  the  main  facts 
and  the  preparation  of  the  case.  What  in  your  judg- 
ment would  be  a  reasonable  compensation  for  the 
foreclosure  of  that  mortgage,  involving  something 
over  thirty-eight  thousand  dollars? 

A.  Under  the  circumstances  as  you  give  them,  as 
I  understand  them,  I  think  about  $2,500.00. 

Q.  Calling  your  attention  to  the  cross-complaint 
of  the  Slick  Brothers  Construction  Company  in  that 
same  proceeding,  which  involves  the  foreclosure  of  a 
mechanic's  lien  totaling    about    $81,000.00,  which 
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$81,000.00  includes,  however,  the  Portland  Wood 
Pipe  Company  claim  of  $10,000.00,  and  which  in- 
volves the  numerous  answers  thereto  attached,  and 
involves  the  preparation  of  the  case,  which  is  quite 
complicated,  and  the  trial;  the  introduction  of  the 
testimony  and  exhibits,  however,  in  the  one  case  of 
the  Portland  Wood  Pipe  Company  being  the  same  ex- 
hibits as  in  this  case,  I  ask  you  what  would  be  a  rea- 
sonable compensation  for  the  foreclosure  of  that  lien? 

A.     I  think  about  five  per  cent,  speaking  in  round 
numbers,  which  would  be  about  $4,000.00. 
Cr OSS-Examination  by  Mr.  Varian : 

Q.  Taking  into  consideration,  Mr.  Hawley,  the 
fact  that  the  same  counsel  represent  the  original 
plaintiff,  which  is  the  material  man,  or  company, 
furnishing  materials,  practically,  as  I  remember  it, 
not  altogether,  not  more  than  three  invoices,  and  also 
the  mortgage  cross-complainant,  and  also  one  of  the 
construction  companies,  cross-complainant,  all  made 
defendants  in  the  original  bills,  and  these  cross-bills, 
at  least  one  of  them  involving  the  account  of  the  orig- 
inal claimant  as  a  material  man  for  the  contractor, 
supplying  material  to  the  contractor,  would  you  say 
in  such  a  state  of  the  case  that  the  entire  amount  for 
the  whole  business  would  be  reasonable  in  the  sum  of 
$6,000.00  or  $7,500.00? 

A.  I  think  it  would ;  in  fact  I  was  taking  into  con- 
sideration the  fact,  as  I  understood  it,  that  there  were 
three  distinct  suits  in  the  first  place,  and  that  they 
were  connected  together  to  a  certain  extent,  each  in- 
volving its  own  separate  facts  to  a  certain  extent,  and 
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each  involving  separate  inquiries  on  the  part  of  the 
attorney,  and,  taking  all  those  things  into  considera- 
tion, the  time  necessarily  spent  in  the  preparation  of 
the  pleading  and  in  the  investigation,  which  would 
make  a  difference  in  my  estimation  than  if  the  full 
$120,000.00  had  been  included  in  the  one  suit  in  the 
first  instance.  As  I  understand  the  question,  there 
is  about  $120,000.00  involved. 

Q.  If  the  subject  matter  of  the  cross-bills  is  sub- 
stantially the  same,  and  the  evidence  upon  one  is 
largely  applicable  to  the  evidence  in  proof  of  the 
other,  and  if  the  mortgage  suit  was  predicated  upon 
the  same  contracts  with  the  owners  of  the  property, 
or  the  owner  of  the  property,  or  the  person  interested 
in  building  the  property,  would  not  that  make  some 
difference? 

A.  Yes,  I  think  it  would,  and  I  have  taken  that 
into  consideration  in  making  my  estimate,  and  I  have 
taken  into  consideration  in  my  estimate  or  statement 
my  own  practice  and  what  I  charge  under  similar 
circumstances. 

Q.  And  you  make  your  own  charges  regardless 
of  other  people,  do  you  not;  you  make  your  own 
charges  in  your  business,  regardless  of  other  people? 

A.  I  do.  If  I  have  no  distinct  contract,  I  charge 
what  I  think  is  correct.  Sometimes  those  things  are 
done  by  contract,  of  course. 

Q.  There  is  nothing  very  intricate  in  the  matter 
of  preparing  a  mechanic's  lien 

A.     No,  not  as  a  general  proposition. 
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Q.  It  requires  no  exceptional  knowledge  or  ability 
to  do  that? 

A.  Possibly  not.  I  have  found  in  certain  cases 
that  it  requires  a  great  deal  of  careful  examination 
both  of  law  and  of  fact. 

Q.  You  do  not  estimate  the  value  of  services  in 
searching  records  in  the  same  way  that  you  estimate 
the  value  of  a  lawyer's  legal  services?  Those  services 
are  performed  by  clerks  and  abstracters. 

A.  No.  I  would  not  put  the  work  of  clerks  and 
abstracters  on  the  same  footing  as  the  services  of  a 
lawyer  who  was  competent  to  attend  to  a  suit  of 
that  magnitude,  but  I  would  take  into  consideration 
the  fact  that  the  attorneys  had  to  go  over  this  same 
matter  possibly  even  after  it  had  been  prepared  by 
careful  abstracters,  the  physical  work  involved, 
which,  of  course,  would  be  done  by  the  abstracter. 

Q.  In  building  contracts,  or  in  contracts  against 
builders,  or  persons  Vv^ho  are  erecting  structures  and 
completing  works,  the  matter  of  the  estimates  and 
the  values  are  determined  as  a  rule  by  other  people 
than  the  lawyers,  and  they  accept  their  conclusions. 
You  don't  charge  for  that  in  the  same  way  you  would 
for  legal  services? 

A.  No,  except  the  work  involved  in  ascertaining 
the  correctness  of  the  conclusions,  because  I  don't 
think  any  of  us  have  found  in  our  experience,  when 
large  sums  are  involved,  or  great  interests  involved, 
that  we  take  the  word  of  anybody  except  as  to  the 
figuring  perhaps. 
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Q.  I  show  you  one  of  these  cross-bills  here,  or  at 
least  a  copy  of  it,  which  is  principally  made  up  of 
exhibits,  contracts,  copies  of  contracts,  copies  of  the 
lien,  all  of  which  work,  we  may  assume,  is  done  by 
other  people  than  the  lawyers  in  the  case,  so  the  mag- 
nitude of  that  kind  of  service,  however  great  it  may 
be,  would  be  determined  as  being  in  the  nature  of 
clerical  work  and  not  legal  work. 

A.  If  that  is  intended  as  a  question,  I  should  say 
it  would  be  a  combination  of  both,  and  while  much 
of  the  work  would  be  clerical  work,  it  would  require 
careful  thought  on  the  part  of  the  attorney.  I  am 
judging  these  matters  without  any  thorough  under- 
standing. Judge  Varian,  as  to  the  real  facts,  but 
with  a  somewhat  slight  understanding  in  regard  to 
it  as  conveyed  by  the  attorneys,  and  basing  my  esti- 
mates upon  that. 

Q.  Now  as  to  the  amounts  involved,  dependent 
upon  the  interpretation  of  contracts  and  the  evidence 
of  work  done  and  performed,  as  well  as  omitted,  does 
that  matter  weigh  heavily  with  you  in  making  your 
estimates,  depending  upon  the  amount? 

A.  Yes,  sir.  If  I  understand  the  question  cor- 
rectly, it  would  make  a  very  marked  difference ;  that 
is,  in  other  words,  the  responsibility  of  assuming  the 
control  of  litigation  involving  very  large  amounts  of 
money  should  be  paid  for  at  a  much  greater  rate  than 
the  responsibility  of  taking  charge  of  a  suit  possibly 
involving  the  same  principles  but  a  much  smaller 
sum.  It  is  the  responsibility  that  I  think  is  one  of 
the  factors  that  should  enter  into  the  question  of  the 
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consideration  of  a  fee  on  the  part  of  an  attorney. 
It  might  not  call  for  any  more  physical  work  to  un- 
dertake a  foreclosure  with  $100,000.00  involved  than 
where  there  is  $1,000.00  involved,  but  from  my 
standpoint  it  would  look  ridiculous  to  charge  the 
same  fees.  The  very  fact  of  the  importance  of  the 
suit  would  weigh  upon  the  attorney  and  cause  him  to 
investigate  far  more  carefully. 

Q.  Do  you  think  that  ten  per  cent  is  a  reasonable 
amount  for  foreclosing  a  $10,000.00  mechanic's  lien 
claim,  which  is  also  embraced  in  one  of  the  other 
cross-bills  in  the  suit,  and  which  is  prosecuted  by  the 
same  counsel? 

A.  I  think  $1,000.00  is  a  reasonable  figure,  that 
is,  ten  per  cent,  for  the  $10,000.00.  However,  if  it 
was  incorporated  in  another  suit,  and  all  of  that,  that 
would  all  depend. 

Q.  I  say  it  is  incorporated,  as  stated  by  Judge 
Richards,  in  one  of  the  cross- bills  in  the  case,  by  a 
contractor  to  whom  this  material  was  furnished,  so 
there  is  practically  an  element  of  a  double  charge 
somewhere  between  the  original  bill  and  the  cross-bill. 
What  do  you  say  about  that? 

A.  I  would  say  this,  that  I  believe  ten  per  cent 
would  be  a  reasonable  fee  for  the  $10,000.00.  That 
I  think  that  when  we  come  to  a  large  amount,  any- 
thing over  $50,000.00,  say  like  $80,000.00,  that  a 
lawyer  trying  to  do  what  was  right  and  be  reasonable 
in  his  charges,  should  charge  in  the  neighborhood  of 
five  per  cent.  If  one  was  incorporated  in  the  other, 
it  might  make  a  reduction  in  the  amount,  to  be  taken 
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out  of  the  last  fee,  taking  into  consideration,  however, 
the  fact  that  it  involved  the  dual  set  of  papers,  and 
possibly  a  dual  examination.  A  man  would  want  to 
be  thoroughly  conversant  with  the  facts,  the  labor 
involved,  and  the  responsibility  assumed,  before  he 
would  want  to  positively  answer. 

Q.  What  is  your  answer  to  my  question,  where, 
as  in  this  case,  the  Portland  Wood  Pipe  Company, 
the  original  plaintiff  here,  filing  the  original  bill,  has 
a  claim  in  round  numbers  of  about  $10,000.00,  for 
which  you  say  counsel  ought  to  receive  $1,000.00, 
but  which  is  also  embraced  in  the  cross-bill  of  one  of 
the  defendants  to  the  suit,  a  contractor  with  whom 
the  plaintiff  dealt  and  to  whom  the  material  fur- 
nished by  the  plaintiff  was  furnished.  Based  upon 
the  amount  of  the  alleged  claim,  eighty  odd  thousand 
dollars,  which  includes  the  ten  thousand  you  have 
already  fixed  a  fee  for,  or  at  least  given  an  opinion 
or  judgment  upon,  would  you  say  under  those  circum- 
stances that  for  the  original  bill  an  attorney  should 
receive  the  same  amount  as  he  would  if  he  brought 
the  suit  alone? 

A.  I  think  that  under  those  circumstances  proba- 
bly out  of  the  larger  suit  in  which  it  was  incorpo- 
rated he  should  deduct  that  amount  of  the  five  per 
cent,  unless  there  were  other  matters  involving  dual 
labor  leading  up  to  it. 

Q.  You  think  there  ought  to  be  some  difference 
made? 

A.  Oh,  yes,  that  is,  under  ordinary  circum- 
stances. 

Mr.  Varian :    That  is  all. 
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ORDER  SETTLING  STATEMENT. 

The  within  and  foregoing  statement  of  evidence 
being  tendered  to  me  for  settlement  and  allowance, 
and  it  appearing  to  me  that  said  statement  was 
lodged  in  due  time  with  the  Clerk  of  this  Court,  and 
that  notice  of  such  lodgment  and  of  the  time  of  the 
proposed  settlement  was  given  by  Maney  Brothers 
&  Company,  through  their  solicitors,  to  all  parties  to 
said  appeal,  and  all  amendments  and  objections  hav- 
ing been  considered,  and  the  statement  with  such 
amendments  as  have  been  allowed  having  been  duly 
engrossed.  It  is  certified  that  said  statement  is  in  all 
respects  true,  complete,  correct,  properly  prepared, 
and  contains  a  full  transcript  of  the  evidence  reduced 
to  narrative  form  pertaining  to  the  issues  raised  by 
the  Assignment  of  Errors. 

Dated  August  23,  1915. 

FRANK  S.  DIETRICH, 

District  Judge. 

Filed  August  23rd,  1915. 


(Title  of  Court  and  Cause.) 
Memorandum  Decision  on  Claim  of  Plaintiff  for 
Lien,  and  Maney  Brothers'  Mortgage. 
May  17,  1915. 
Richards  &  Haga,  Attorneys  for  Plaintiff,  Defend- 
ant Slick  Bros.  Construction  Co.,  and  Maney  Bros. 
&Co. 

C.  S.  Varian  and  E.  R.  Coulter,  Attorneys  for  Irri- 
gation Districts. 
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B.  S.  Varian,  Attorney  for  Crane  Creek  Irrigation, 
Land  &  Power  Co. 
DIETRICH,  DISTRICT  JUDGE. 

The  suit  was  commenced  by  the  Portland  Wood 
Pipe  Company,  as  plaintiff,  to  foreclose  a  mechanic's 
lien  for  material  furnished  to  the  defendant  Slick 
Brothers  Construction  Company,  for  the  construc- 
tion of  an  irrigation  system  in  Washington  County, 
Idaho,  against  Slick  Brothers  Construction  Com- 
pany, a  corporation,  the  Crane  Creek  Irrigation, 
Land  &  Power  Company,  a  corporation,  Maney 
Brothers  &  Company,  a  corporation,  and  others,  in- 
cluding the  Crane  Creek  Irrigation  District  and  Sun- 
nyside  Irrigation  District,  irrigation  districts  organ- 
ized under  the  laws  of  Idaho,  as  defendants.  Briefly 
stated,  the  facts  out  of  which  the  controversy  has 
grown  are,  that,  in  August,  1910,  the  defendant 
Crane  Creek  Irrigation,  Land  &  Power  Company, 
reciting  that  it  was  the  owner  of  certain  water  rights, 
a  reservoir  site,  and  rights  of  way  for  canals  upon 
which  certain  construction  work  had  been  done,  en- 
tered into  separate  contracts  with  the  two  defend- 
ant irrigation  districts,  under  the  terms  of  which 
it  was  to  complete  the  construction  of  the  reservoir 
and  canals  as  called  for  by  plans  and  specifications 
attached,  and,  with  certain  reservations,  to  make 
conveyance  thereof  in  undivided  interests  to  the  two 
irrigation  districts  severally,  for  the  permanent 
ownership  and  use  by  them  for  the  irrigation  of  the 
lands  which  they  embrace.  In  payment  for  the  sys- 
tem when  and  as  the  same  should  be  completed  the 
districts  agreed  to  turn  over  to  the  Power  Company 
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their  several  coupon  bonds  at  their  face  value  to  the 
amount  of  the  specified  purchase  price.  In  some  of 
their  features  the  contracts  are  unusual,  and  are 
probably  to  be  accounted  for  by  the  fact  that  under 
the  laws  of  the  state,  as  they  existed  at  the  time  of 
the  execution  of  the  contract,  irrigation  districts 
were  authorized  to  dispose  of  their  bonds  only  by  a 
sale  for  cash  to  the  highest  bidder  or  by  an  exchange 
thereof  at  par  for  irrigation  works;  they  could  not 
use  them  in  payment  for  construction  work.  Such  is 
the  view  taken  by  the  Supreme  Court  of  California 
of  a  law  of  that  state,  of  the  same  general  purpose 
and  scope.  Hughson  v.  Crane,  115  Cal.  404;  47  Pac. 
120.  The  same  court  later  held  that  it  was  compe- 
tent for  districts  to  enter  into  contracts  for  the  pur- 
chase of  systems  to  be  constructed.  Stoivell  v.  Rialto 
Irr.  Dist,  155  Cal.  215;  100  Pac.  248.  It  is  to  be 
inferred  that  the  contracts  here  were  drawn  to  con- 
form with  the  views  expressed  in  these  decisions. 

The  Power  Company  entered  into  a  contract  for 
construction  work  on  the  system  with  Maney  Broth- 
ers &  Company,  and  later  with  Slick  Brothers  Con- 
struction Company  for  the  completion  of  the  system. 
It  settled  with  Maney  Brothers  by  the  execution  of  a 
note  for  a  large  amount,  secured  by  a  mortgage  upon 
the  system  only  a  small  part  of  which  was  then  com- 
pleted, and  with  Slick  Brothers  Construction  Com- 
pany by  a  written  agreement,  pursuant  to  which  it 
was  to  deposit  with  a  trustee  certain  bonds  and  secur- 
ities, the  proceeds  of  which  were  to  be  paid  out  to 
creditors  in  the  manner  therein  provided.     At  the 
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time  this  suit  was  commenced  there  was  due  to  Ma- 
ney  Brothers,  on  account  of  the  mortgage  note, 
$35,986.10,  with  interest  thereon  at  the  rate  of  six 
per  cent  from  December  27,  1913.  According  to  the 
contention  of  Slick  Brothers  Construction  Company, 
there  was  also  due  to  it  a  large  balance,  for  which  it 
had  filed  notice  of  mechanic's  lien,  which  it  sought  to 
foreclose  in  this  suit.  At  the  close  of  the  trial  I  held 
that  the  Power  Company  had  substantially  complied 
with  the  agreement  of  settlement  by  placing  the  bonds 
and  other  securities  in  the  hands  of  the  trustee 
agreed  upon,  and  therefore  denied  relief  to  Slick 
Brothers.  Admittedly  there  is  due  to  the  Plaintiff, 
the  Portland  Wood  Pipe  Company,  $10,317.44,  which 
is  the  basis  of  the  lien  upon  which  the  complaint  is 
predicated. 

The  system  was  completed,  and  in  accordance  with 
the  contract  between  the  irrigation  districts  and  the 
Power  Company  it  was  conveyed  in  separate  shares 
to  the  districts,  and  at  the  time  the  suit  commenced 
they  were  the  owners  of  the  legal  title  thereto.  As 
already  stated,  there  is  no  controversy  as  to  the 
amount  due  from  the  Power  Company  to  Maney 
Brothers,  or  from  Slick  Brothers  Construction  Com- 
pany to  the  Portland  Wood  Pipe  Company,  but  the 
irrigation  districts  contend  that  they  hold  the  prop- 
erty free  from  both  the  mortgage  and  the  plaintiff's 
claim  of  lien. 

First  disposing  of 

The  Lien  Claim  of  the  Portland  Wood  Pipe  Co. 

Briefly  stated,  the  districts'  contention  is  that  they 
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are  municipal  corporations,  that  their  property  is 
dedicated  to  public  uses,  and  that  therefore  it  is  ex- 
empt from  the  operation  of  the  mechanic's  lien  laws 
of  the  state.  It  is  argued  that  while  Section  5110 
of  the  Revised  Codes  in  general  terms  confers  the 
right  of  lien  upon  any  person  performing  labor  upon 
or  furnishing  materials  to  be  used  in  the  construction 
of  any  work,  the  section  is  not  to  be  deemed  to  extend 
the  right  of  lien  to  property  belonging  to  the  state 
or  municipal  corporations.  Attention  is  called  to 
Section  5111,  which  expressly  provides  for  a  lien  in 
favor  of  sub-contractors,  laborers,  and  persons  fur- 
nishing material  (but  not  original  contractors),  in 
case  of  structures  belonging  to  ''any  county,  city, 
town,  or  school  district,"  and  to  still  another  provis- 
ion of  law  by  which  contractors  are  required  to  fur- 
nish bonds  to  municipal  corporations,  including  irri- 
gation districts,  to  indemnify  not  only  the  corpora- 
tion, but  also  any  person  furnishing  labor  or  mate- 
rial, and  the  conclusion  is  drawn  from  the  several 
provisions  that  the  legislature  did  not  intend  to  pro- 
vide for  a  lien  in  favor  of  either  a  material  man  or  a 
laborer  in  the  case  of  structures  or  improvements 
belonging  to  an  irrigation  district.  It  would  be 
strange  for  the  legislature  to  extend  the  right  of  lien 
to  buildings  and  other  property  belonging  to  a  county, 
city,  town,  or  school  district,  and  withhold  it  in  the 
case  of  an  irrigation  district;  and  it  is  difficult  to 
believe  that  such  was  the  intention.  But  that  ques- 
tion is  not  involved  here.  The  material  furnished 
by  the  plaintiff  was  for  the  construction  of  works  be- 
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longing  to  the  Power  Company,  not  to  the  irrigation 
districts.  It  is  true  that  the  system  was  to  be  con- 
veyed to  the  irrigation  districts,  but  doubtless  as  they 
understood  the  law  they  could  not  contract  to  pay 
bonds  for  the  construction  of  irrigation  works,  and 
they  therefore  intended  that  the  construction  should 
be  for  the  Power  Company,  and  that  they  would  buy 
the  completed  structures.  That  being  the  case,  they 
took  title  subject  to  such  liens  as  incumbered  the 
property  when  it  came  into  the  possession  and  own- 
ership of  the  Power  Company,  and  very  clearly  the 
Power  Company  acquired  title  to  the  property  sub- 
ject to  the  liens  of  the  workmen  who  built  it  and  the 
material  men  who  furnished  the  material  for  its  con- 
struction. Greer  v.  Cache  Valley  Canal  Co.,  4  Idaho, 
280;  38  Pac.  653.  Garland  v.  Irrigation  Company^ 
9  Utah,  350 ;  34  Pac.  368 ;  163  U.  S.  687.  Fosdick  v. 
Schall,  99  U.  S.,  235.  Holt  v.  Henley,  232  U.  S.  637. 
The  districts  will  not  be  permitted  to  take  a  position 
now  inconsistent  with  that  which  they  maintained 
at  the  time  this  material  was  furnished.  It  may  be 
assumed  that  before  the  plaintiff  furnished  the  pipe 
material  it  made  inquiry  and  learned  the  nature  of 
the  contract  between  the  Power  Company  and  the 
irrigation  districts,  and  was  thus  advised  that  the 
irrigation  districts  did  not  claim  that  they  owned 
the  property,  or  that  the  Power  Company  was  merely 
a  construction  company.  There  is  no  contention  here 
that  the  districts  required  the  Power  Company  to 
give  a  bond,  which  was  their  bounden  duty  to  do  if 
it  was  deemed  to  be  a  construction  company.     Un- 
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doubtedly  the  irrigation  districts  held  out  to  the 
world  that  they  were  merely  the  purchasers  of  this 
property,  and  were  not  engaged  in  its  construction. 
They  cannot  now  be  permitted  to  change  their  posi- 
tion, to  the  hurt  of  persons  who  in  good  faith  dealt 
with  the  Power  Company  as  the  owner  of  the  prop- 
erty. 

I  reject  the  suggestion  that  inasmuch  as  Slick 
Brothers  Construction  Company  entered  into  the  con- 
tract of  settlement  already  referred  to,  with  the 
Power  Company,  and  thus  waived  its  lien,  the  right 
of  the  plaintiff  was  thereby  cut  off.  The  statute  con- 
fers upon  the  material  man  an  independent  right  to 
a  lien  of  which  he  cannot  be  divested  without  his  con- 
sent. 

The  Maney  Brothers  Mortgage. 
We  now  come  to  a  consideration  of  the  validity 
and  dignity  of  the  Maney  Brothers  mortgage.  There 
is  no  dispute  that  there  remains  due  thereon  a  bal- 
ance of  $35,986.10,  besides  interest  from  December 
27,  1913,  at  the  rate  of  six  per  cent  per  annum.  The 
Power  Company,  mortgagor,  makes  no  resistance, 
and  the  only  defense  is  that  interposed  by  the  irriga- 
tion districts,  which  contend  that  under  their  con- 
tract of  purchase  and  the  subsequent  deeds  made  in 
pursuance  thereof,  they  took  an  unincumbered  title 
to  the  property.  As  already  stated,  the  contract  of 
purchase  was  executed  on  August  22,  1910,  whereas 
the  mortgage  was  not  made  until  September  29, 
1911;  and  the  deeds  were  all  executed  at  still  later 
dates.    Presumably  a  question  having  arisen  as  to  the 
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status  of  the  mortgage  lien,  the  mortgagees  on  July 
10,  1914,  procured  the  passage  of  a  resolution,  at  a 
joint  meeting  of  the  boards  of  directors  of  the  two 
districts,  expressing  the  view  of  the  boards  that  the 
title  received  by  the  districts  was  subject  to  the  mort- 
gage, but  there  was  appended  an  express  disclaimer 
of  any  intention  to  waive  any  rights  which  the  dis- 
tricts then  possessed.  It  is  scarcely  necessary  to  ob- 
serve that  with  this  proviso  the  resolution  did  not 
even  purport  to  enlarge  the  rights  of  the  mortgagees. 
Later,  namely,  on  August  18,  1914,  the  boards  of 
directors,  acting  separately,  passed  a  resolution  rati- 
fying a  certificate  executed  by  the  president  of  each 
district,  dated  June,  1914,  certifying  to  certain  un- 
disputed facts  touching  the  history  of  the  transaction 
and  purporting  to  concede  that  the  mortgagees'  rights 
were  superior  to  those  of  the  districts.  But  both  the 
certificate  and  the  subsequent  ratification  were  with- 
out consideration,  and  even  were  it  to  be  assumed 
that  an  irrigation  district  may  be  estopped  by  the  un- 
authorized acts  of  its  officers,  there  were  wanting 
here  some  of  the  essential  elements  of  estoppel.  I 
am  therefore  clearly  of  the  opinion  that  both  the  res- 
olutions and  the  certificates  must  be  laid  aside  as 
having  no  efficacy  whatsoever. 

There  remains  the  general  question  whether  the 
transfer  consummated  by  the  deeds  delivered  from 
time  to  time  as  portions  of  the  system  were  com- 
pleted, relates  back  to  the  date  of  the  contract  and 
cuts  off  the  intervening  mortgage  lien.  It  is  con- 
ceded that  for  certain  purposes  at  least  this  doctrine 
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of  relation  is  to  be  recognized,  but  it  is  not  to  be  given 
effect  here,  it  is  argued,  because  it  would  work  an 
injustice  and  it  is  never  invoked  where  such  would 
be  the  result.  The  supposed  injustice  lies  in  the  fact 
that  if  the  mortgage  is  defeated  the  mortgagor  may 
be  unable  to  recover  all  of  the  mortgage  debt.  The 
gist  of  the  contention  seems  to  be  that  in  case  of  an 
executory  contract  for  the  sale  of  real  property  the 
vendor  retains  the  power  to  transfer  the  legal  title 
to  a  third  person  or  subject  it  to  a  lien,  and  in  such 
cases  the  transferee  or  mortgagee  is  subrogated  to 
the  rights  of  the  vendor,  and  is  entitled  to  receive  the 
unpaid  portion  of  the  purchase  price.  Specifically 
it  is  urged  that  the  mortgage  lien  here  attached  to 
the  unpaid  purchase  price,  and  that  the  districts 
having  notice,  both  constructive  and  actual,  of  the 
existence  of  the  mortgage,  paid  the  Power  Company 
at  their  peril.  But  the  application  of  the  principle 
to  the  facts  in  hand  is  not  so  plain  or  simple.  The 
contract  in  question  was  for  the  purchase  of  an  indi- 
visible unit  of  property.  No  substantial  part  of  it 
was  in  existence  at  the  time  the  contract  was  made ; 
it  was  largely  to  be  created  before  it  could  be  trans- 
ferred. Admittedly,  when  completed  it  was  to  be  con- 
veyed free  from  all  incumbrances.  What  then  were 
the  rights  and  duties  of  the  districts?  Clearly  it  was 
their  right  to  take  such  course  as  was  reasonably 
necessary  to  secure  the  performance  of  the  contract, 
and,  as  already  stated,  one  of  the  provisions  of  the 
contract  was  that  they  should  receive  title  to  the  com- 
pleted system  free  from  incumbrances,  of  which  con- 
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dition  mortgagees  at  all  times  had  knowledge.  Now 
what  in  fact  did  they  do?  So  far  as  the  record  shows, 
they  paid  the  purchase  price  by  turning  their  bonds 
over  to  the  Power  Company  to  be  used  by  it  in  pro- 
curing the  construction  of  and  title  to  the  property 
conveyed  by  the  contract,  and  the  bonds  were  so  used. 
In  view  of  the  record,  it  is  idle  to  talk  about  with- 
holding the  purchase  price  and  applying  it  to  the  dis- 
charge of  the  mortgage  indebtedness.  Had  such  a 
policy  been  suggested  at  the  outset  the  contractors 
would  doubtless  have  declined  to  proceed  with  the 
work,  and  if  it  had  been  adopted  after  the  work  was 
done  mechanic's  liens  would  have  been  asserted 
against  the  property.  That  the  lien  of  those  who, 
by  supplying  labor  and  material,  created  the  prop- 
erty, was  superior  to  the  equity  of  the  districts,  I 
have  already  held,  and  that  it  was  superior  to  the 
mortgage  lien  is  scarcely  open  to  controversy.  Un- 
der such  circumstances,  it  was  the  right  of  the  dis- 
tricts to  see  that  the  purchase  price  was  applied  to 
the  discharge  of  the  superior  liens ;  those  of  contract- 
ors, laborers,  and  of  material  men.  If  we  assume 
that  thereafter  it  was  their  duty  to  withhold  from 
the  vendor  and  pay  to  the  mortgagees  the  balance,  it 
need  only  be  said  that  there  is  no  showing  that  there 
was  any  balance.  So  far  as  appears  none  of  the  bonds 
constituting  the  purchase  price  has  been  turned  over 
to  or  retained  by  the  Power  Company  for  its  own 
profit. 

It  is  now  quite  immaterial  that  the  mortgage  in- 
debtedness originated  in  construction  work  done  by 
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the  mortgagees  upon  a  branch  of  this  irrigation  sys- 
tem. If  we  assume  that  up  to  the  time  they  took 
the  mortgage  their  right  to  a  mechanic's  lien  re- 
mained unimpaired,  they  abandoned  that  right  by 
taking  the  mortgage.  It  may  very  well  be  true  that 
if  they  had  then  insisted  upon  such  a  lien  the  project 
would  have  fallen  through  and  they  would  have  been 
left  with  worthless  security.  But  however  that  may 
be,  and  whatever  may  have  been  their  motives,  they 
waived  their  statutory  lien  and  took  the  mortgage, 
and  their  status  here  is  that  of  a  mortgagee  and 
nothing  more. 

There  is  this  further  consideration :  The  districts, 
as  we  have  seen,  were  under  no  obligation  to  pay  the 
Power  Company  money;  the  price  was  to  be  paid  in 
bonds.  If  the  mortgagees  were  resting  upon  the  the- 
ory that  as  holders  of  a  mortgage  they  were  in  a 
sense  subrogated  to  the  right  of  the  Power  Company 
to  receive  the  purchase  price,  why  did  they  not  de- 
mand that  a  part  of  the  purchase  price  be  turned 
over  to  them?  They  apparently  knew  that  the  bonds 
were  being  delivered,  and  yet  made  no  demand  or 
protest.  Great  difficulty  was  experienced  in  nego- 
tiating the  bonds  even  at  heavy  discounts.  From  the 
record  can  we  say  that  the  mortgagees  v^ould  have 
been  willing  to  take  them  at  their  face  value  or  for 
that  matter  at  any  price?  Upon  their  own  theory, 
their  mortgage  at  most  conferred  upon  them  a  condi- 
tional right  to  receive  a  part  of  the  unpaid  purchase 
price.  But  the  purchase  price  consisted  not  of  money 
but  of  bonds,  and  at  no  time  during  the  entire  trans- 
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action  did  they  intimate  a  willingness  to  accept  bonds, 
nor  up  to  the  present  time  have  they  manifested  such 
willingness.  They  are  insisting  upon  the  payment 
of  their  claim  in  money.  As  against  their  debtor, 
the  Power  Company,  such  is  their  right,  but  in  no 
view  of  the  law,  upon  any  state  of  facts  either  real 
or  assumed,  was  it  ever  the  duty  of  the  districts  to 
pay  them  any  part  of  their  demand  in  money.  In 
view  of  these  considerations  it  is  thought  that  the 
lien  of  the  mortgage  does  not  extend  to  such  property 
rights  and  interests  as  were  covered  by  the  contract 
and  have  been  conveyed  to  the  districts  pursuant  to 
the  terms  thereof.  A  foreclosure  will  therefore  be 
granted  only  as  to  the  other  property  described  in 
the  mortgage,  including  the  interest  reserved  by  the 
Power  Company  in  the  irrigation  system. 

As  to  attorney's  fees,  possibly  the  amount  testified 
to,  namely,  $1,000.00,  would  not  be  excessive  for  the 
Portland  Wood  Pipe  Company,  if  counsel  who  repre- 
sent it  were  not  otherwise  employed  in  the  case,  but 
taking  into  consideration  the  fact  that  the  same  coun- 
sel also  represent  the  mortgagees  and  Slick  Brothers, 
I  am  inclined  to  think  $750.00  will  be  an  adequate 
allowance  on  this  account.  As  to  Maney  Brothers, 
their  principal  controversy,  namely,  that  their  lien 
extends  to  the  property  of  the  irrigation  districts,  is 
found  to  be  without  valid  basis,  and  insofar  as  the 
legal  services  pertain  to  that  controversy,  they  must 
themselves  bear  the  expense.  For  other  services  they 
are  entitled  to  recover,  and  $1,000.00  will  be  awarded 
on  account  thereof. 
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My  conclusion  as  to  the  Slick  Brothers  claim  was 
announced  orally.  As  to  the  Comerford  claim,  after 
a  ruling  upon  the  controlling  questions,  I  am  advised 
of  a  complete  settlement  between  the  interested  par- 
ties. Both  the  cross-complaint  and  the  counter-claim 
will  therefore  be  dismissed  as  settled. 

Counsel  for  the  plaintiff  will  draught  form  of  de- 
cree and  submit  the  same  to  other  counsel  in  the  case. 

Filed  May  17,  1915. 


(Title  of  Court  and  Cause.) 
DECREE. 
This  cause  came  on  to  be  heard  at  this  term  and 
was  argued  by  counsel ;  and  thereupon,  upon  consid- 
eration thereof,  it  was  Ordered,  Adjudged  and  De- 
creed as  follows,  viz : 

1.  That  the  defendants  Idaho  National  Bank,  a 
corporation,  C.  R.  Shaw  Wholesale  Company,  a  cor- 
poration, Utah  Fire  Clay  Company,  a  corporation, 
Pete  March,  G.  A.  Heman,  J.  M.  Pinckard,  F.  A. 
Squier,  Jim  Mirehouse,  Guy  Comerford,  Wm.  R. 
Comerford,  James  M.  Magee,  C.  A.  Smith,  J.  L. 
Smith,  George  F.  Smith,  Claud  F.  Smith,  A.  T. 
Schwab,  A.  L.  Chenoweth  and  George  C.  Cater  have 
no  interest,  lien,  claim,  or  demand  on  or  against  the 
irrigation  works,  water  rights,  canals,  structures, 
lands  and  premises  hereinafter  described,  or  any  part 
thereof;  and  plaintiff's  said  Bill  and  the  several  cross- 
bills filed  herein  are  dismissed  as  to  H.  H.  Begley, 
Henry  Whitmore,  L.  F.  Easton,  J.  C.  Toney,  Thomas 
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Sherry  and  E.  H.  Hasbrouck,  originally  made  parties 
defendant  in  this  cause. 

2.  That  the  defendant  and  cross-complainant 
S.  C.  Comerford  take  nothing  by  his  cross-complaint 
herein,  and  the  cross-bill  of  said  S.  C.  Comerford  is 
hereby  dismissed. 

3.  That  said  Portland  Vv^ood  Pipe  Company  do 
have  and  recover  from  the  defendant  Slick  Brothers 
Construction  Company,  Limited,  the  sum  of 
$9,733.94  with  interest  thereon  at  the  rate  of  eight 
per  cent.  (8%)  per  annum  from  the  24th  day  of 
June,  1914,  and  the  sum  of  $6.60  for  recording  me- 
chanic's lien  filed  by  said  plaintiff  and  described  in 
its  bill  of  complaint,  and  the  further  sum  of  $750.00 
attorney's  fee,  making  in  the  aggregate  the  sum  of 
$11,244.30,  together  with  its  costs  of  suit,  taxed  at 
$137.60. 

4.  That  the  said  plaintiff  Portland  Wood  Pipe 
Company  is  entitled  to  and  has  a  first  charge  and  lien 
for  the  security  and  payment  of  the  above  sums  of 
money  upon  all  the  right,  title,  and  interest  of  the 
defendants  Sunnyside  Irrigation  District  and  Crane 
Creek  Irrigation  District  in  and  to  the  following  de- 
scribed property : 

(a)  That  certain  reservoir  and  reservoir  site 
situated  in  Township  Twelve  (12)  North,  Range 
Two  (2)  West,  B.  M.,  Washington  County,  Idaho, 
application  for  right  of  way  for  which  was  filed  in 
the  United  States  Land  Office  at  Boise,  Idaho,  by  one 
E.  D.  Ford  on  the  3rd  day  of  September,  1907,  and 
which  said  application    was    approved  by  Thomas 
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Ryan,  Acting  Secretary  of  the  Interior,  on  the  26th 
day  of  October,  1907;  and  which  said  reservoir  and 
reservoir  site  is  more  particularly  described  in  said 
application  and  on  the  duplicate  map  filed  in  connec- 
tion with  said  application  and  kept  on  file  in  the 
United  States  Land  Office  at  Boise,  Idaho,  and  the 
same  for  which  said  reservoir  is  situated  in  the 
Southeast  Quarter  (SE14)  of  the  Southeast  Quarter 
(SE14),  Section  Nineteen  (19)  of  said  township 
and  range;  and  all  lands  situated  within  said  reser- 
voir site,  including  the  right  of  way  secured  as  afore- 
said from  the  Government  of  the  United  States. 

(b)  All  canals,  ditches,  headgates,  flumes,  pipe 
lines,  laterals,  and  other  structures,  dams  and  works 
used,  or  intended  to  be  used,  or  required  in  connection 
with  the  distribution  of  the  water  from  said  reservoir 
and  carrying  and  distributing  said  water  to  the  place 
or  places  of  intended  use ;  and  all  rights  of  way  there- 
for, and  particularly  that  certain  canal  on  the  south- 
erly side  of  Crane  Creek  and  crossing  the  west  bound- 
ary line  of  the  Crane  Creek  Irrigation  District  near 
the  center  of  Section  7,  Township  11  North,  Range  3 
West,  Washington  County,  Idaho,  and  extending 
thence  in  a  southerly  direction  through  Sections  7, 
18,  19  and  30,  and  into  Section  31  of  said  Township 
and  range;  thence  in  a  northerly  and  easterly  direc- 
tion through  said  Sections  31  and  30  and  into  and 
through  Sections  25  and  26  in  Township  11  North, 
Range  4  West;  thence  in  a  southerly  and  westerly 
direction  through  Sections  1,  2,  11,  10,  15,  16,  21,  28, 
20,  29,  17,  19,  and  18  in  Township  10  North,  Range 
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4  West,  B.  M.,  and  thence  in  a  southerly  and  westerly 
direction  through  Sections  13  and  24  to  a  point  near 
what  is  known  as  Buttermilk  Slough  in  the  North- 
east Quarter  (NE14)  of  Section  23,  Township  10 
North,  Range  5  West,  B.  M. ;  and  also  that  certain 
siphon  and  branch  canal  branching  off  or  extending 
from  the  main  canal,  hereinbefore  described,  in  the 
Northwest  Quarter  ( N W14 )  of  the  Northwest  Quar- 
ter (NWi/4)  of  Section  36,  Township  10  North, 
Range  4  West,  B.  M.,  and  extending  across  Weiser 
River  in  a  northeasterly  direction  through  Sections 
35,  26,  23,  and  22,  and  in  a  southerly  and  westerly 
direction  through  Sections  27,  28  and  32,  Township 
11  North,  Range  4  West,  B.  M. ;  and  all  branch  ca- 
nals, main  and  subordinate  laterals,  service  ditches, 
pipe  lines,  headgates,  and  other  structures  of  every 
kind  and  nature  used,  or  intended  to  be  used,  in  con- 
nection with  said  irrigation  system,  or  any  part 
thereof,  being  the  identical  irrigation  system  con- 
structed by  the  Crane  Creek  Irrigation  Land  &  Power 
Company  under  its  contract  with  the  defendants  Sun- 
nyside  Irrigation  District  and  Crane  Creek  Irriga- 
tion District,  and  in  which  system  and  irrigation 
works  said  Crane  Creek  Irrigation  Land  &  Power 
Company  has  conveyed,  subject  to  plaintiff's  said 
lien,  an  undivided  22.4%  interest  to  said  Crane  Creek 
Irrigation  District,  together  with  all  of  what  is 
known  as  the  Smelter  Lateral  and  the  Weiser  River 
Siphon;  and  in  which  said  system  and  irrigation 
works  said  Crane  Creek  Irrigation  Land  &  Power 
Company  has  conveyed  to  the  defendant  Sunnyside 
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Irrigation  District,  subject  to  plaintiff's  said  lien,  an 
undivided  47.2 7o  interest,  and  all  of  what  is  known 
as  the  High  Line  Lateral  Sunnyside  Ditch,  and  also 
what  is  known  as  the  Low  Line  Lateral  as  built  both 
easterly  and  westerly  from  what  is  known  as  the 
Cove  Creek  Siphon. 

(c)  Also  all  water  rights  and  rights  to  the  use  of 
water  in  connection  with  the  reservoir  and  irrigation 
system,  works  and  structures,  hereinbefore  de- 
scribed, acquired  by  said  Defendants,  Sunnyside  Ir- 
rigation District  and  said  Crane  Creek  Irrigation 
District,  under  their  several  contracts  with  the  de- 
feendant  Crane  Creek  Irrigation  Land  &  Power  Com- 
pany, and  particularly  the  interest  of  said  Districts 
in  the  following  permits  issued  by  the  State  Engineer 
of  the  State  of  Idaho  to  the  said  Crane  Creek  Irriga- 
tion Land  &  Power  Company,  said  permits  being  is- 
sued on  the  dates,  and  numbered  and  recorded  in  the 
otfice  of  the  State  Engineer  of  the  State  of  Idaho,  as 
follows,  to-wit: 

Permit  No.  1720,  recorded  Book  6,  page  1720, 
issued  Dec.  9, 1905. 

Permit  No.  6830,  recorded  Book  20,  page  6830, 
issued  Aug.  16,  1910. 

Permit  No.  6832,  recorded  Book  20,  page  6832, 
issued  Sep.  3,  1910. 

Permit  No.  6833,  recorded  Book  20,  page  6833, 
issued  Sep.  30,  1910. 

Permit  No.  6834,  recorded  Book  20,  page  6834, 
issued  Oct.  20,  1910. 

Permit  No.  8507,  recorded  Book  27,  page  8507, 
issued  Aug.  10,  1912. 
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5.  That  the  said  plaintiff  Portland  Wood  Pipe 
Company  is  entitled  to  and  has  a  charge  and  lien  for 
the  security  and  payment  of  the  above  sums  of  money 
upon  all  the  right,  title  and  interest  of  the  Crane 
Creek  Irrigation  Land  and  Power  Company  in  and  to 
the  reservoir,  canals,  water  rights,  irrigation  sys- 
tem, works  and  structures  above  described,  which 
said  lien  or  charge  is  subject  only  to  the  lien  of  the 
mortgage  of  Maney  Brothers  &  Company,  herein- 
after referred  to ;  and  that  the  interest  of  said  Crane 
Creek  Irrigation  Land  and  Power  Company  upon 
which  plaintiff  is  adjudged  and  decreed  a  second  lien 
or  charge,  subject  as  aforesaid  to  the  mortgage  of 
Maney  Brothers  &  Company,  is  an  undivided  30.4% 
in  said  canals,  irrigation  works,  water  rights,  struc- 
tures and  reservoir,  to  a  reservoir  capacity  of  70,617 
acre  feet,  and  all  of  the  reservoir  capacity  in  excess 
of  70,617  acre  feet  and  all  the  right  to  the  use  of  the 
water  impounded  in  said  reservoir  for  the  develop- 
ment of  power,  being  all  the  interest  in  said  irriga- 
tion system,  reservoirs,  canals  and  water  rights  not 
conveyed  by  said  Crane  Creek  Irrigation  Land  and 
Power  Company  to  the  said  irrigation  districts,  and 
the  interest  so  conveyed  being  as  aforesaid  an  un- 
divided 22.4%  to  said  Crane  Creek  Irrigation  Dis- 
trict and  an  undivided  47.2%  to  said  Sunnyside  Irri- 
gation District,  with  a  reservation  in  said  Crane 
Creek  Irrigation  Land  and  Power  Company  of  all 
water  stored  in  said  reservoir  in  excess  of  70,617 
acre  feet. 

6.  That  the  mechanic's  lien  to  the  said  plaintiff 
Portland  Wood  Pipe  Company  is  prior  and  superior 
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to  any  of  the  claims  or  liens  of  the  defendants  in  this 
cause,  except  as  to  the  interest  of  said  Crane  Creek 
Irrigation  Land  and  Power  Company  in  said  irriga- 
tion system,  reservoir  and  water  rights,  as  to  which 
interest  the  mechanic's  lien  of  said  Portland  Wood 
Pipe  Company  is  subject  and  subordinate  to  the 
mortgage  of  Maney  Brothers  and  Company  herein- 
after referred  to. 

It  is  Further  Ordered,  Adjudged  and  Decreed, 
That  the  defendant  Slick  Brothers  Construction 
Company,  Limited,  shall  within  thirty  days  after  the 
entry  of  this  decree  pay,  or  cause  to  be  paid,  to  said 
Portland  Wood  Pipe  Company,  or  to  the  Clerk  of  this 
Court  for  the  use  and  benefit  of  said  plaintiff,  the 
sums  of  money  hereinbefore  mentioned,  together 
with  interest  thereon  from  the  date  of  entry  of  this 
decree  to  the  date  of  such  payment  at  the  rate  of 
seven  per  cent.  (7%)  per  annum,  and  that  unless 
said  payment  be  made  by  said  defendant  Slick  Bro- 
thers Construction  Company,  Limited,  or  by  any  of 
the  other  defendants  in  this  cause,  or  by  any  one  in 
their  behalf,  within  the  time  and  in  the  manner  here- 
in described,  all  the  property  hereinbefore  described 
may  be  sold  as  hereinafter  directed  to  satisfy  said 
claim  of  plaintiff;  and  that  under  and  by  said  sale  all 
equity  of  redemption,  except  as  hereinafter  provided, 
of  the  defendants,  and  each  and  every  of  them,  and  of 
any  and  all  persons  claiming  by,  through  or  under 
said  defendants,  or  either  of  them,  except  the  lien  or 
claim  of  said  Maney  Brothers  and  Company  in  and 
to  the  said  property,  lands,  rights  and  franchises, 
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be  foreclosed  and  cut  off  and  forever  barred,  and 
that  said  property  be  sold  as  an  entirety  and  in  one 
parcel  without  valuation,  or  appraisement,  but  sub- 
ject to  the  prior  lien  of  the  mortgage  of  Maney  Bro- 
thers and  Company  against  the  interest  of  said 
Crane  Creek  Irrigation  Land  and  Power  Company 
in  said  property,  at  public  auction  to  the  highest  bid- 
der or  bidders  at  the  Court  House  in  Weiser,  Wash- 
ington County,  State  of  Idaho,  on  a  day  or  days  to 
be  fixed  by  the  Special  Master  of  this  Court,  and 
public  notice  of  such  sale  and  the  time  and  place 
thereof,  together  with  the  manner  and  the  terms  up- 
on which  said  sale  is  to  be  conducted,  shall  be  given 
by  such  Special  Master  in  the  manner  following,  to- 
wit: 

Said  Special  Master  shall  give  notice  of  such  sale 
by  advertisement  in  a  newspaper  published  at  Weis- 
er, Washington  County,  Idaho,  once  a  week  for  at 
least  four  weeks  next  prior  to  such  sale,  and  said 
notice  shall,  among  other  things,  briefly  describe  in 
general  terms  the  property  and  irrigation  works  to 
be  sold,  making  reference  to  this  decree  for  a  full  de- 
scription thereof ;  and  such  Special  Master  shall  have 
the  power  to  adjourn  said  sale  from  time  to  time  to 
a  future  date  by  oral  announcement  made  at  any 
time  before  the  sale,  or  at  the  time  noticed  for  such 
sale,  by  consent  of  the  solicitors  for  plaintiff,  or  eith- 
er of  them,  or  the  approval  of  the  Judge  of  this 
Court,  without  prejudice  to  the  notice  or  notices  of 
sale  and  without  necessity  of  publishing  any  further 
notice ;  but  the  Special  Master  may  nevertheless  give 
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such  notice  of  his  action  by  publication  or  by  posting 
at  the  front  door  of  said  Court  House,  or  otherwise, 
as  he  may  deem  fit. 

That  any  party  to  this  action  may  become  a  bidder 
or  purchaser  at  said  sale.  That  said  sale  shall  be  for 
cash,  ten  per  cent.  (107^)  to  be  payable  at  the  time  of 
said  sale,  and  the  balance  to  be  paid  at  the  time  of 
the  confirmation  by  this  Court  of  said  sale. 

That  if  the  plaintiff  Portland  Wood  Pipe  Company 
shall  bid  in  said  property,  then  and  in  that  event 
said  bidder  shall  be  entitled  to  have  its  judgment,  or 
so  much  thereof  as  may  be  necessary,  credited  upon 
such  bid  instead  of  paying  cash,  paying,  however,  a 
sufficient  sum  in  cash  to  satisfy  and  discharge  all  ex- 
penses of  such  sale. 

That  said  Special  Master  shall  make  full  report  of 
his  proceedings  hereunder,  and  such  supplemental 
reports  from  time  to  time  as  may  be  necessary  and 
desirable  to  show  fully  his  action  in  the  premises; 
and  upon  said  Special  Master  filing  his  report  of 
sale,  the  purchaser  or  any  party  to  this  suit  may 
move  for  confirmation  thereof,  and  a  time  shall  be 
set  for  the  hearing  of  said  motion  and  such  objec- 
tions as  may  be  made  to  said  confirmation;  and  if 
the  sale  be  not  confirmed  a  re-sale  shall  be  ordered  as 
authorized  by  law;  and  upon  any  such  re-sale  the 
same  proceedings  shall  be  had  as  upon  the  original 
sale,  save  and  except  that  no  further  notice  thereof 
need  be  given  than  a  brief  notice  of  the  time  and 
place  of  re-sale  referring  to  the  notices  first  publish- 
ed for  the  terms  and  conditions  thereof,  and  for  a  de- 
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scription  of  the  property,  which  notice  shall  be  pub- 
lished for  such  duration  as  the  Court  in  its  order  for 
re-sale  may  direct. 

It  is  Further  Ordered,  Adjudged,  and  Decreed, 
That  upon  payment  of  the  purchase  price  by  the 
purchaser  or  purchasers  of  said  property,  that  said 
Special  Master  shall  execute  and  deliver  a  deed  con- 
veying the  property  purchased  to  said  purchaser  or 
purchasers,  or  his  or  their  successors  or  assigns,  and 
upon  the  execution  and  delivery  of  such  deed  and  the 
expiration  of  the  period  of  redemption  as  hereinafter 
fixed,  the  grantee  under  said  deed  shall  be  let  into  the 
possession  of  the  premises  conveyed,  and  shall  be 
entitled  to  hold  and  enjoy  and  possess  said  premises 
and  property  and  all  the  rights,  privileges,  immuni- 
ties and  franchises  thereto  appertaining,  free  and 
clear  of  any  lien  or  liens  of  any  of  the  defendants 
herein,  except  the  lien  of  the  mortgage  of  Maney 
Brothers  and  Company  as  to  the  interest  of  said 
Crane  Creek  Irrigation  Land  and  Power  Company 
in  said  reservoir,  water  rights,  canals  and  irrigation 
works. 

It  is  Further  Ordered,  Adjudged  and  Decreed, 
That  in  case  the  proceeds  of  said  sale  shall  prove  to 
be  insufficient  to  provide  for  the  payment  in  full  of 
the  sums  hereinbefore  mentioned  and  described,  then 
such  Special  Master  shall  find  and  report  to  this 
Court  the  amount  of  such  deficiency  or  deficiencies, 
and,  such  report  being  confirmed  by  this  Court, 
plaintiff  shall  be  entitled  to  judgment  therefor 
against  the  defendant  Slick  Brothers  Construction 
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Company,  Limited,  and  to  have  execution  issued 
thereon  pursuant  to  the  rules  and  practice  of  this 
Court. 

It  is  Further  Ordered,  Adjudged  and  Decreed^ 
That  W.  C.  Dunbar,  Esq.,  of  Boise,  Idaho,  be,  and  he 
is  hereby,  appointed  Special  Master  to  execute  this 
decree  and  make  the  said  sale,  and  to  execute  and  de- 
liver the  deeds  of  conveyance  of  the  property  sold  to 
the  purchaser  or  purchasers  thereof.  As  soon  as  any 
sale  shall  have  been  made  by  the  said  Special  Mas- 
ter, in  pursuance  of  this  decree,  he  shall  report  the 
same  to  this  Court  for  confirmation,  and  shall  from 
time  to  time  thereafter  make  such  further  supple- 
mental reports  as  shall  be  necessary  to  keep  the 
Court  and  the  parties  to  this  suit  properly  advised 
of  his  proceedings  in  the  execution  of  this  decree. 

It  is  Further  Ordered,  Adjudged  and  Decreed, 
That  the  defendant  Crane  Creek  Irrigation  Land 
and  Power  Company,  hereinafter  sometimes  called 
the  Crane  Creek  Company,  duly  made,  executed  and 
delivered  to  said  Maney  Brothers  and  Company  the 
note  and  mortgage  described  in  said  cross-complain- 
ant's cross-bill,  and  that  such  note  was  duly  endorsed 
by  the  defendants,  E.  D.  Ford,  A.  G.  Butterfield 
and  R.  C.  McKinney,  and  that  said  E.  D.  Ford,  A.  G. 
Butterfield  and  R.  C.  McKinney  are  liable  for  the 
payment  of  the  full  amount  due  said  cross-complain- 
ant. 

And  It  is  Further  Ordered,  Adjudged  and  Decreed, 
Relative  to  the  claim  of  said  Maney  Brothers  and 
Company,  as  follows,  to-wit : 
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1.  That  said  Maney  Brothers  and  Company  do 
have  and  recover  from  the  defendant  Crane  Creek 
Irrigation  Land  and  Power  Company,  E.  D.  Ford, 
A.  G.  Butterfield  and  R.  C.  McKinney,  and  each  of 
them,  the  sum  of  $35,986.10,  with  interest  thereon 
at  the  rate  of  six  per  cent.  (67o)  per  annum  from 
the  27th  day  of  December,  1913,  and  the  sum  of  $1,- 
000.00  as  attorney's  fee  for  the  foreclosure  of  said 
mortgage,  making  in  the  aggregate  the  sum  of  $40,- 
140.00,  and  costs  and  disbursements  herein,  taxed 
at  $65.60. 

2.  That  the  payment  of  the  aforesaid  sums  is 
secured  by  the  said  mortgage  from  said  Crane  Creek 
Company  to  said  cross-complainant,  described  in  the 
cross-complaint  and  bearing  date  the  29th  day  of 
September,  1911,  which  said  mortgage  is  a  first 
charge  and  lien  upon  all  the  right,  title  and  interest 
of  the  defendant  Crane  Creek  Irrigation  Land  and 
Power  Company  in  the  lands  and  premises,  reser- 
voir, canals,  irrigation  works,  structures  and  water 
rights  hereinbefore  described;  and  that  the  interest 
of  said  Crane  Creek  Irrigation  Land  and  Power 
Company,  subject  to  the  conditions  hereinafter  con- 
tained, in  said  irrigation  system  is  an  undivided 
30.4%  in  said  canals,  irrigation  works,  water  rights, 
structures  and  reservoir  (excepting  those  certain 
canals  and  laterals  hereinbefore  adjudged  as  having 
been  entirely  conveyed  to  the  Crane  Creek  Irrigation 
District  or  the  Sunnyside  Irrigation  District),  until 
the  capacity  of  the  reservoir  amounts  to  70,617  acre 
feet;  and  said  Crane  Creek  Company  is  the  owner. 
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subject  to  said  mortgage,  of  all  reservoir  capacity  in 
said  reservoir  in  excess  of  70,617  acre  feet,  and  of 
all  right  to  the  use  of  the  water  impounded  in  said 
reservoir  for  the  development  of  power. 

3.  That  the  mortgage  of  said  cross-complainant 
is  prior  and  superior  to  any  of  the  claims  or  liens  of 
the  said  defendants  in  this  cause  as  against  the 
right,  title  and  interest,  and  the  whole  thereof,  of 
said  Crane  Creek  Company  in  and  to  the  said  reser- 
voir, canals,  water  rights,  irrigation  system,  works 
and  structures;  but  the  interest  in  said  irrigation 
works,  reservoir,  water  rights,  canals  and  structures 
conveyed  by  said  Crane  Creek  Company  to  the  Sun- 
nyside  Irrigation  District,  to-wit:  An  undivided 
47.2%,  and  the  interest  conveyed  by  said  Crane  Creek 
Company  in  said  property,  irrigation  works,  water 
rights,  reservoir,  canals  and  structures  to  the  Crane 
Creek  Irrigation  District,  to-wit:  An  undivided 
22.4%  interest,  are  free  and  clear  of  the  lien  of  said 
mortgage,  and  said  cross-complainant  Maney  Bro- 
thers and  Company  has  no  lien,  claim  or  demand 
whatsoever  on  or  against  the  interests  of  said  Crane 
Creek  Irrigation  District  and  of  said  Sunnyside  Ir- 
rigation District  in  and  to  the  said  reservoir,  irriga- 
tion works,  water  rights,  canals  and  structures. 

4.  That  the  said  mortgage  of  the  cross-complain- 
ant Maney  Brothers  and  Company,  is  also  a  first 
charge  and  lien  for  the  security  of  the  payment  of 
the  sums  of  money  so  due  cross-complainant,  as 
aforesaid,  as  against  any  right,  title  and  interest  of 
the  defendants  herein  in  and  to  the  following  de- 
scribed lands  and  premises : 
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SE%  of  Sec.  5 

E1/2  of  the  SE14,  and  the  SW14  of  the  SE14  of 

Sec.  10 
NE14  of  the  NE14  of  Sec.  15 
Ei/s  of  the  NE14  of  Sec.  10 
N1/2  of  the  SE14  of  Sec.  17 
EI/2  of  the  NW14  of  Sec.  17 
SE14  of  the  SW1/4  of  Sec.  8 
SE%  of  the  NW14,  and  the  E1/2  of  the  SW^i 

of  Sec.  11 
NE14  of  the  NW14  of  Sec.  14 
NW14  of  the  NE14,  and  the  NI/2  of  the  NW%, 

and  the  SWi/^  of  the  NW14  of  Sec.  12 
Lot  No.  4,  and  the  SE14  of  the  SW14  of  Sec.  7 
All  in  Township  Ten  (10)  North,  Range  Four 

(4)  West,  B.  M. 

SWV4  of  Sec.  27 

N1/2  of  the  NE14,  and  the  SE14  of  the  NE14, 

and  the  NE1/4  of  the  SE14  of  Sec.  13 
All  in  Township   Eleven    (11)    North,   Range 

Four  (4)  West,  B.  M. 

EI/2  of  the  SE14  of  Sec.  12,  Township  Ten  (10) 

North,  Range  Five  (5)  West,  B.  M. 
NE1/4  of  the  SW1/4  of  Sec.  9 
NW1/4  of  the  SW14  of  Sec.  9 
SW1/2  of  the  SWy^  of  Sec.  9 
SE14  of  the  NW14  of  Sec.  7 
NE14  of  the  SE14  of  Sec.  8 
NWy4  of  the  SE1/4  of  Sec.  8 
NWy4  of  the  SE14  of  Sec.  9 
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SWi/4  of  the  NE14  of  Sec.  10 
NEy4  of  the  NW14  of  Sec.  10 
All  in  Township  Ten  (10)  North,  Range  Four 
(4)  West,  B.  M. 

NW14  of  the  NEy4  of  Sec.  33 
SWi/i  of  the  NE14  of  Sec.  33 
NEi/i  of  the  NW14  of  Sec.  33 
NWi^  of  the  NW14  of  Sec.  33 
SWi^  of  the  NW14  of  Sec.  33 
SEi/4  of  the  NW14  of  Sec.  33 
NEi/4  of  the  SWi/4  of  Sec.  33 
NW1/4  of  the  SW14  of  Sec.  33 
All  in  Township  Eleven  (11)  North,  Range 
Four  (4)  West,  B.  M. 

SEi/4  of  the  SWi/4    of   Sec.  2,    Township  Ten 
(10)  North,  Range  Five  (5)  West,  B.  M. 

NE14  of  the  NEVi  of  Sec.  10 
SWi^  of  the  NEi/i  of  Sec.  10 
SE14  of  the  NEl^  of  Sec.  10 
NE14  of  the  SEy4  of  Sec.  10 
NWy4  of  the  SEy4  of  Sec.  10 
SWy^  of  the  SEy4  of  Sec.  10 
SEyt  of  the  SEy4  of  Sec.  10 
NWy4  of  the  SW14  of  Sec.  11 
NEy4  of  the  NWyt  of  Sec.  13 
NWy4  of  the  NWy4  of  Sec.  13 
NEy4  of  the  NEyi  of  Sec.  14 
NEy4  of  the  NEyt  of  Sec.  15 
NWy4  of  the  NEyt  of  Sec.  15 
SWy4  of  the  NEy4  of  Sec.  15 
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All  in    Township    Eleven  (11)  North,    Range 
Six  (6)  West,  B.  M. 

SW14  of  the  SW14  of  Sec.  36 
SW1/4  of  the  SE1/4  of  Sec.  36 
SE14  of  the  SEi^  of  Sec.  36 
NE14  of  the  SE14  of  Sec.  36 
NWy4  of  the  SE1/4  of  Sec.  36 
All  in  Township  Eleven  (11)  North,  Range 
Five  (5)  West,  B.  M. 

5.  That  the  defendants  Crane  Creek  Irrigation 
Land  and  Power  Company,  E.  D.  Ford,  A.  G.  Butter- 
field  and  R.  C.  McKinney  shall  within  thirty  days 
after  the  entry  of  this  decree  pay,  or  cause  to  be 
paid,  to  said  cross-complainant  Maney  Brothers  and 
Company,  or  to  the  Clerk  of  this  Court  for  the  use 
and  benefit  of  said  cross-complainant,  the  sums  of 
money  hereinbefore  mentioned,  to- wit:  The  sum 
of  $40,140.00,  together  with  costs  and  disburse- 
ments herein,  and  interest  thereon  from  date  of  entry 
of  this  decree  to  the  date  of  such  payment  at  the 
rate  of  seven  per  cent.  (7%)  per  annum;  and  if 
such  payment  be  not  made  by  said  defendants,  or 
by  any  one  of  them,  within  the  time  and  in  the  man- 
ner herein  described,  all  the  property  hereinbefore 
described  and  upon  which  the  mortgage  of  said 
cross-complainant  has  herein  been  adjudged  and  de- 
creed a  lien  may  be  sold  as  herein  directed  to  satisfy 
said  claim  of  the  said  cross-complainant;  and  that 
under  and  by  said  sale,  all  equity  of  redemption,  ex- 
cept as  hereinafter  provided,  of  said  defendants  and 
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each  and  every  of  them,  and  of  any  and  all  persons 
claiming  by,  through  or  under  said  defendants,  or 
either  of  them,  in  the  said  lands  and  premises,  reser- 
voir, canals,  irrigation  system,  works,  structures  and 
water  rights,  be  foreclosed,  cut  off  and  forever  bar- 
red, and  that  said  property  be  sold  as  an  entirety 
and  in  one  parcel,  without  valuation  or  appraise- 
ment, at  public  auction  to  the  highest  bidder  or  bid- 
ders, at  the  Court  House  in  Weiser,  Washington 
County,  State  of  Idaho,  on  a  day  or  days  to  be  fixed 
by  the  said  Special  Master  of  this  Court,  and  public 
notice  of  such  sale  and  the  time  and  place  thereof, 
together  with  the  manner  and  the  terms  upon  which 
said  sale  is  to  be  conducted,  shall  be  given  by  such 
Special  Master  in  the  manner  hereinbefore  directed 
relative  to  the  sale  under  the  claim  and  lien  of  the 
plaintiff  Portland  Wood  Pipe  Company,  and  the  di- 
rection and  provisions  of  this  decree  relative  to  such 
sale  and  the  confirmation  thereof  and  the  execution 
of  deeds  and  other  necessary  conveyances  to  the 
purchaser  shall  be  observed,  so  far  as  applicable,  in 
the  sale  that  may  be  had  to  satisfy  the  claim  of  said 
Maney  Brothers  and  Company.  That  any  party  to 
this  action  may  become  a  bidder  or  purchaser  at 
such  sale;  and  if  the  cross-complainant  Maney  Bro- 
thers and  Company,  or  any  one  for  them  or  in  their 
behalf,  shall  bid  in  said  property,  then  and  in  that 
event  such  bidder  shall  be  entitled  to  have  the  judg- 
ment in  favor  of  said  Maney  Brothers  and  Company, 
or  so  much  thereof  as  may  be  necessary,  credited  up- 
on such  bid  instead  of  paying,  cash,  paying,  however. 
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a  sufficient  sum  in  cash  to  satisfy  and  discharge  all 
expenses  of  such  sale. 

6.  That  upon  the  payment  of  the  purchase  price 
by  the  purchaser  or  purchasers  of  the  said  property, 
lands,  premises,  reservoir,  water  rights,  canals, 
works,  structures  and  irrigation  system  such  Spe- 
cial Master  shall  execute  and  deliver  a  deed  convey- 
ing the  property  purchased  to  such  purchaser  or  pur- 
chasers, or  his  or  their  successors  or  assigns ;  and  up- 
on the  execution  and  delivery  of  such  deed  and  the 
expiration  of  the  period  of  redemption  as  herein- 
after fixed,  the  grantee  thereunder  shall  be  let  into 
possession  of  the  premises  and  property  conveyed, 
and  shall  be  entitled  to  hold,  enjoy  and  possess  said 
premises  and  property,  and  all  the  rights  and  privi- 
leges, immunities  and  franchises  thereto  appertain- 
ing, free  and  clear  of  any  lien  or  liens  of  any  of  the 
defendants  herein. 

7.  That  in  case  the  proceeds  of  said  sale  shall 
prove  to  be  insufficient  to  provide  for  the  payment  in 
full  of  the  sums  hereinbefore  mentioned  and  describ- 
ed, then  such  Special  Master  shall  find  and  report  to 
this  Court  the  amount  of  such  deficiency  or  deficien- 
cies, and,  such  report  being  confirmed  by  this  Court, 
the  cross-complainant  Maney  Brothers  and  Com- 
pany shall  be  entitled  to  judgment  therefor  against 
the  defendants  Crane  Creek  Irrigation  Land  and 
Power  Company,  E.  D.  Ford,  A.  G.  Butterfield  and 
R.  C.  McKinney,  and  to  have  execution  issued  there- 
on pursuant  to  the  rules  and  practice  of  this  Court. 

8.  That  the  provisions  of  the  contracts,  dated 
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August  22,  1910,  between  Crane  Creek  Irrigation 
Land  and  Power  Company  and  the  said  Crane  Creek 
Irrigation  District  and  Sunnyside  Irrigation  Dis- 
trict, to  the  effect  that  in  the  event  said  Crane  Creek 
Irrigation  Land  and  Power  Company  shall  not  in- 
crease the  storage  capacity  of  said  reservoir  to  70,- 
617  acre  feet  within  five  years  from  the  delivery  and 
acceptance  of  the  proportion  of  said  irrigation  sys- 
tem which  said  contracts  provide  shall  be  delivered 
and  conveyed  to  said  Districts,  respectively,  and 
that,  in  such  event,  said  Company  shall  convey  to 
said  Districts  certain  additional  percentage  of  inter- 
est, insofar  as  the  same  are  still  in  force  and  effect 
and  have  not  been  modified  or  changed  by  supple- 
mental contracts  or  agreements  between  said  parties, 
shall  be  binding  upon  the  purchaser  or  purchasers, 
their  grantees,  successors  or  assigns,  under  any  sale 
or  sales  had  in  satisfaction  of  the  lien  or  claim  of 
said  Maney  Brothers  and  Company;  and  the  pur- 
chaser or  purchasers  under  such  sale  shall  take  only 
such  interest  in  said  reservoir,  canals,  water  rights 
and  irrigation  system  as  said  Crane  Creek  Irrigation 
Land  and  Power  Company  may  have  or  be  entitled 
to  hold  and  retain  under  existing  contracts  between 
said  Crane  Creek  Company  and  said  Districts,  enter- 
ed into  prior  to  the  filing  of  the  cross-bill  of  said  Ma- 
ney Brothers  and  Company. 

It  is  Further  Ordered,  Adjudged  and  Decreed, 
That  the  enforcement  by  the  plaintiff  Portland  Wood 
Pipe  Company  of  the  terms  of  this  decree  relating 
to  its  claim  shall  be  without  prejudice  to  the  right 
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of  the  cross-complainant  Maney  Brothers  and  Com- 
pany hereunder ;  and  likewise  the  enforcement  of  the 
terms  and  provisions  of  this  decree  relative  to  the 
rights  and  claim  of  said  Maney  Brothers  and  Com- 
pany shall  be  without  prejudice  to  the  rights  of  said 
Portland  Wood  Pipe  Company ;  and  said  parties  may 
separately  and  severally  proceed  hereunder  for  the 
enforcement  of  their  respective  rights  and  claims. 

It  is  Further  Ordered,  Adjudged  and  Decreed, 
That  all  property,  lands,  premises,  water  rights,  irri- 
gation works,  canals  and  structures  and  interests 
therein  that  may  be  sold  under  the  provisions  of  this 
decree,  whether  in  satisfaction  of  the  claim  of  the 
Portland  Wood  Pipe  Company  or  the  claim  of  said 
Maney  Brothers  and  Company,  shall  be  subject  to 
redemption  by  qualified  redemptioners  under  the 
laws  of  the  State  of  Idaho  within  three  months  from 
the  date  of  confirmation  of  such  sale,  which  redemp- 
tion period  is  so  fixed  at  three  months  upon  the  ex- 
press agreement  of  the  parties  hereto,  interested  in 
said  decree,  that  the  same  is  a  reasonable  and  proper 
period  for  redemption,  in  view  of  the  nature  and 
character  of  the  property  to  be  sold  and  the  circum- 
stances of  the  parties;  that  such  redemption  shall 
be  made  by  payment  of  the  amount  required  for  re- 
demption, computed  according  to  the  practice  of  this 
Court.  Further  provisions  relative  to  such  redemp- 
tion may  be  made  in  the  order  of  confirmation  of 
sale. 

It  is  Further  Ordered,  Adjudged  and  Decreed, 
That  Slick  Brothers  Construction  Company,  Limit- 
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ed,  one  of  the  cross-complainants  herein,  take  noth- 
ing by  its  cross-bill,  and  said  cross-bill  is  hereby  dis- 
missed; and  the  defendants  to  said  cross-bill  shall 
be  entitled  to  judgment  agamst  said  Slick  Brothers 
Construeiion  Company,  Limited,  for  their  costs  in- 
curred in  connection  therewith,  to  be  taxed  as  provid- 
ed by  statute  and  the  rules  of  Court. 

Any  party  may  apply  for  further  directions  at 
the  foot  of  this  decree. 

Dated  June  12,  1915. 

(Signed)  FRANK  S.  DIETRICH, 

District  Judge. 

Filed  June  12,  1915. 


(Title  of  Court  and  Cause.) 
ASSIGNMENT  OF  ERRORS. 
And  now  comes  the  cross-complainant,  Maney 
Brothers  &  Co.,  and  having  presented  an  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  decree  made  and  entered  in 
the  above  entitled  cause  on  the  12th  day  of  June, 
A.  D.  1915,  says  that  said  decree  made  and  entered 
as  aforesaid  and  the  decision  made  and  filed  by  the 
Court  in  this  cause  on  the  17th  day  of  May,  1915,  are 
erroneous  and  unjust  to  this  cross-complainant,  and 
particularly  in  this : 

1.  Because  the  said  Court  erred  in  holding,  de- 
creeing and  deciding  that  the  mortgage  of  said  cross- 
complainant  referred  to  in  said  decree  and  in  said 
decision,  was  not  a  first  and  prior  lien  upon  the  in- 
terest  in   the   irrigation   works,    reservoir,    water 
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rights,  canals  and  structures  conveyed  by  said  Crane 
Creek  Irrigation  Land  and  Power  Company  to  the 
defendant  Sunnyside  Irrigation  District,  or  any  part 
thereof. 

2.  Because  the  said  Court  erred  in  holding,  de- 
creeing and  deciding  that  the  cross-defendant  Sun- 
nyside Irrigation  District  took  title  free  and  clear 
of  the  lien  of  the  mortgage  of  said  cross-complainant 
to  an  undivided  47.2%  interest,  or  any  other  interest, 
in  the  irrigation  works,  reservoir,  water  rights, 
canals  and  structures  described  in  cross-complain- 
ant's mortgage  or  therein  referred  to,  and  conveyed 
to  said  Sunnyside  Irrigation  District  by  said  Crane 
Creek  Irrigation,  Land  &  Power  Company  after  the 
execution  and  recording  of  said  mortgage. 

3.  Because  the  said  Court  erred  in  holding,  de- 
creeing and  deciding  that  cross-defendant  Crane 
Creek  Irrigation  Land  and  Power  Company  convey- 
ed to  the  cross-defendant  Crane  Creek  Irrigation 
District  free  of  the  lien  of  cross-complainant's  mort- 
gage any  interest  whatsoever  in  the  reservoir,  canals, 
water  rights,  irrigation  system,  works  and  struc- 
tures described  or  referred  to  in  cross-complainant's 
mortgage. 

4.  Because  the  said  Court  erred  in  holding,  de- 
creeing and  deciding  that  the  cross-defendant  Crane 
Creek  Irrigation  District  acquired  an  undivided 
22.4%  interest,  or  any  other  interest,  in  the  irrigation 
works,  reservoir,  water  rights,  canals  and  structures 
described  or  referred  to  in  complainant's  mortgage 
free  and  clear  of  the  lien  of  said  mortgage. 
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5.  Because  the  said  Court  erred  in  holding,  de- 
creeing and  deciding  that  said  cross-complainant  had 
no  lien,  claim,  or  demand  whatsoever  on  or  against 
the  interests  of  said  Crane  Creek  Irrigation  District 
and  of  said  Sunnyside  Irrigation  District,  cross-de- 
fendants, in  and  to  the  reservoir,  irrigation  works, 
water  rights,  canals  and  structures  described  in  the 
decree  and  purporting  to  have  been  conveyed  or 
transferred  to  said  cross-defendants  by  the  said 
Crane  Creek  Irrigation  Land  and  Power  Company 
subsequent  to  the  execution  and  recording  of  cross- 
complainant's  mortgage. 

6.  Because  the  said  Court  erred  in  holding,  de- 
creeing and  deciding  that  the  cross-complainant's 
mortgage  was  not  a  lien  upon  all  the  property,  irriga- 
tion works,  reservoir,  canals,  water  rights  and  struc- 
tures owned  by  the  Crane  Creek  Irrigation  Land  and 
Power  Company  at  the  time  of  the  execution  of  said 
mortgage  or  thereafter  acquired  by  said  Company, 
and  particularly  upon  all  of  that  certain  irrigation 
system,  reservoir,  canals,  water  rights,  works  and 
structures  described  in  the  decree  herein  and  in 
cross-complainant's  said  mortgage. 

7.  Because  the  said  Court  erred  in  holding,  de- 
creeing and  deciding  that  the  sum  of  One  Thousand 
Dollars  ($1,000.00)  was  a  reasonable  attorneys'  fee 
to  be  allowed  cross-complainant  for  the  foreclosure 
of  its  said  mortgage,  and  in  not  holding  and  deciding 
that  the  said  cross-complainant  was  entitled  to  an 
attorneys'  fee  of  Three  Thousand  Dollars  ($3,000.- 
00)  for  the  foreclosure  of  its  said  mortgage. 
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8.  Besause  said  Court  erred  in  holding  and  decid- 
ing that  certain  resolutions  passed  by  the  Board  of 
Directors  of  the  said  Sunnyside  Irrigation  District 
and  by  the  Board  of  Directors  of  said  Crane  Creek 
Irrigation  District  on  or  about  the  18th  day  of  Au- 
gust, 1914,  and  a  certain  certificate  executed  by  the 
President  of  each  of  said  Districts  in  June,  1914 
(cross-complainant's,  Maney  Brothers  &  Co.,  Exhi- 
bits ''5"  and  "6"),  conceding  the  prior  lien  of  cross- 
complainant's  said  mortgage  upon  the  irrigation 
works,  water  rights  and  structures  conveyed  to  said 
Districts  by  said  Crane  Creek  Irrigation  Land  and 
Power  Company,  were  ineffectual  or  without  force 
and  effect,  and  in  holding  and  deciding  that  said 
resolutions  and  certificate  had  no  efficacy  whatso- 
ever. 

9.  Because  the  said  Court  erred  in  holding  and 
deciding  that  the  conveyances  from  said  Crane  Creek 
Irrigation  Land  and  Power  Company  to  said  Irriga- 
tion Districts  made,  executed  and  delivered  long  af- 
ter the  execution  and  recording  of  cross-complain- 
ant's said  mortgage  and  long  after  full  notice  of 
said  mortgage  had  been  acquired  and  obtained  by 
said  Districts,  related  back  to  the  date  of  the  contract 
of  August  22nd,  1910,  between  said  Crane  Creek  Ir- 
rigation Land  and  Power  Company  and  the  said  Ir- 
rigation Districts  for  the  sale  and  construction  of 
said  irrigation  works. 

10.  Because  the  Court  erred  in  holding  and  de- 
ciding that  said  Irrigation  Districts  had  the  right  to 
apply  the  bonds  given  as  a  part  of  the  purchase  price 
of  said  irrigation  works  to  the  payment  of  other  liens 
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and  encumberances,  and  that  the  bonds  were  so  ap- 
plied by  the  Districts,  and  that  none  of  the  bonds 
constituting  the  purchase  price  were  turned  over  to 
or  retained  by  the  Crane  Creek  Irrigation  Land  and 
Power  Company  for  its  own  profit,  and  that  after 
applying  such  bonds  to  the  payment  of  mechanics' 
liens  no  balance  remained  that  could  be  applied  to 
the  reduction  of  cross-complainant's  mortgage. 

11.  Because  the  Court  erred  in  holding  and  de- 
ciding that  the  lien  of  cross-complainant's  mortgage 
did  not  extend  to  such  property,  rights  and  interests 
as  were  covered  by  the  contracts  between  the  Crane 
Creek  Irrigation,  Land  and  Power  Company  and 
said  Irrigation  Districts  and  subsequently  embraced 
in  deeds  from  said  Company  to  said  Districts,  made, 
executed  and  delivered  long  after  the  execution  and 
recording  of  cross-complainant's  mortgage. 

12.  Because  the  said  Court  erred  in  not  decree- 
ing that  cross-complainant's  said  mortgage  was  a 
lien  upon  all  of  said  irrigation  system,  reservoir,  wa- 
ter rights,  works  and  structures,  and  in  not  decree- 
ing a  sale  of  the  whole  thereof  in  satisfaction  of  the 
amount  due  cross-complainant  under  said  mortgage. 

Wherefore^  cross-complainant  prays  that  said  de- 
cree be  reversed  and  modified  to  the  extent  of  giving 
to  the  said  cross-complainant  a  first  and  prior  lien 
upon  all  of  said  irrigation  system,  water  rights,  res- 
ervoir, works  and  structures,  and  allowing  said 
cross-complainant's  attorneys  fees  for  Three  Thou- 
sand Dollars  ($3,000.00)  for  the  foreclosure  of  its 
said  mortgage ;  and  with  such  directions  to  said  Dis- 
trict Court  as  may  be  necessary  or  proper  for  the 
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protection  of  cross-complainant's  rights  under  its 

said  mortgage. 

RICHARDS  &  HAGA, 

McKEEN  F.  MORROW, 

Solicitors  for  Cross-Complainant, 

Maney  Brothers  &  Co. 

Filed  August  14th,  1915. 


(Title  of  Court  and  Cause.) 
PETITION  FOR  APPEAL. 
And  now  comes  Maney  Brothers  &  Co.  (a  co-part- 
nership consisting  of  J.  W.  Maney,  John  Maney, 
Herbert  G.  Wells  and  E.  J.  Wells),  one  the  cross- 
complainants  above  named,  and  conceiving  itself  ag- 
grieved by  the  decree  made  and  entered  on  the  12th 
day  of  June,  1915,  in  the  above  cause,  and  by  the  de- 
cision of  the  Court  rendered  herein  on  the  17th  day 
of  May,  1915,  doth  hereby  appeal  from  said  decree 
and  decision  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  for  the  reasons  speci- 
fied in  the  assignment  of  errors  which  is  filed  here- 
with; and  said  cross-complainant  prays  that  this,  its 
appeal,  may  be  allowed,  and  that  citation  issue  as 
provided  by  law,  and  that  a  transcript  of  the  record, 
evidence,  proceedings  and  papers  upon  which  said 
decree  and  decision  was  made,  duly  authenticated, 
may  be  sent  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

RICHARDS  &  HAGA, 
McKEEN  F.  MORROW, 
Solicitors  for  Cross-Complainant, 
Maney  Brothers  &  Co. 
Offices:    Idaho  Building,  Boise,  Idaho. 
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ORDER  ALLOWING  APPEAL. 

And  now,  to-wit,  on  this  14th  day  of  August,  1915, 
it  is  ordered  that  the  foregoing  petition  be  granted, 
and  that  the  appeal  be  allowed  as  prayed  for,  and 
that  cross-complainant,  Maney  Brothers  &  Co.,  file 
a  bond  on  appeal  in  the  sum  of  Five  Hundred  Dollars 
($500.00)  with  good  and  sufficient  security,  to  be 
approved  by  the  Court. 

(Signed)  FRANK  S.  DIETRICH, 

District  Judge. 

Filed  August  14th,  1915. 


(Title  of  Court  and  Cause.) 
BOND  ON  APPEAL. 
Know  All  Men  by  These  Presents,  That  we,  Ma- 
ney Brothers  &  Co.  (a  co-partnership  consisting  of 
J.  W.  Maney,  John  Maney,  Herbert  G.  Wells  and  E. 
J.  Wells)  as  principal  in  this  obligation,  and  the 
Boise  Title  and  Trust  Company,  a  corporation  with 
its  principal  place  of  business  at  Boise,  Idaho,  as 
surety,  are  held  and  firmly  bound  unto  the  above- 
named  cross-defendants  in  the  sum  of  Five  Hundred 
Dollars  ($500.00),  for  the  payment  of  which,  well 
and  truly  to  be  made,  we  bind  ourselves  and  each  of 
us,  our  and  each  of  our  heirs,  executors,  successors 
and  assigns,  jointly  and  severally,  firmly  by  these 
presents. 

Sealed  with  our  seals  and  dated  this  14th  day  of 
August,  1915. 

The  condition  of  this  obligation  is  such,  that : 
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Whereas,  The  above-named  Maney  Brothers  &  Co., 
cross-complainant,  has  prosecuted  an  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  to  reverse  the  order  and  decree  made  and 
entered  in  the  above  entitled  suit  in  the  District 
Court  of  the  United  States  for  the  District  of  Idaho, 
Southern  Division,  on  the  12th  day  of  June,  A.  D. 
1915. 

Now,  Therefore,  If  the  above-named  cross-com- 
plainant and  appellant,  Maney  Brothers  &  Co.,  shall 
prosecute  its  said  appeal  to  effect  and  answer  all 
costs  if  it  shall  fail  to  make  its  said  plea  good,  then 
the  above  obligation  shall  be  void;  otherwise,  the 
same  shall  be  and  remain  in  full  force  and  virtue. 

In  Witness  Whereof,  The  said  principal  has  caused 
its  name  to  be  hereunto  subscribed  by  a  member  of 
its  firm,  and  the  said  Boise  Title  and  Trust  Com- 
pany, as  surety,  has  caused  its  name  to  be  hereunto 
subscribed  by  its  duly  authorized  officers,  and  its  cor- 
porate seal  affixed. 

MANEY  BROTHERS  &  CO., 

By  E.  J.  Wells. 
BOISE  TITLE  AND  TRUST  COMPANY, 
(Seal)  By  S.  H.  Hays,  President. 

Attest :    W.  J.  Abbs,  Secretary. 
Approved  August  14th,  1915. 

FRANK  S.  DIETRICH, 

District  Judge. 
Filed  August  14th,  1915. 
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(Title  of  Court  and  Cause.) 

Assignment  of  Errors  by  Crane  Creek  Irrigation 

District. 

Comes  now  the  cross-defendant,  Crane  Creek  Irri- 
gation District,  and  makes  and  files  the  following 
Assignment  of  Errors  upon  which  it  will  rely  upon 
its  prosecution  of  the  appeal  in  the  above  entitled 
cause  from  the  decree  made  by  this  Honorable  Court 
on  the  12th  day  of  June,  A.  D.  1915,  in  said  cause: 

I. 

The  U.  S.  District  Court  for  the  District  of  Idaho, 
Southern  Division,  erred  in  adjudging  by  its  said 
final  decree  herein,  that  the  mortgage  of  cross- 
complainant,  Maney  Brothers  &  Co.,  was  a  charge 
and  lien  upon  the  lands  and  premises,  reservoir, 
canals,  irrigation  works,  structures  and  water 
rights  comprising  the  irrigation  system  constructed 
by  the  Crane  Creek  Irrigation  Land  &  Power  Com- 
pany, defendant  herein,  under  a  contract  with  this 
cross-defendant,  and  cross-defendant  Sunnyside  Ir- 
rigation District,  and  which  had  been  theretofore, 
and  was  at  the  time  the  said  alleged  mortgage  was 
given,  dedicated  to  public  uses. 

II. 

The  said  Court  erred  in  adjudging  that  the  mort- 
gage executed  by  the  Crane  Creek  Irrigation  Land  & 
Power  Company,  a  corporation,  to  the  cross-com- 
plainant, Maney  Brothers  &  Co.,  a  co-partnership, 
on  the  29th  day  of  September,  A.  D.  1911,  was  a 
first  charge  and  lien  upon  all  the  right,  title  and 
interest  of  the  said  defendant.  Crane  Creek  Irriga- 
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tion  Land  &  Power  Company,  in  the  lands  and  prem- 
ises, reservoir,  canals,  irrigation  works,  structures 
and  water  rights  of  the  irrigation  system  construct- 
ed as  hereinbefore  stated,  by  the  said  Crane  Creek 
Irrigation  Land  &  Power  Company,  for  this  cross- 
defendant  Crane  Creek  Irrigation  District,  and 
cross-defendant,  Sunnyside  Irrigation  District,  and 
dedicated  to  public  uses. 

III. 

The  said  Court  erred  in  adjudging  that  the  said 
niortgage  was  a  valid  charge  and  first  lien  upon  an 
undivided  30.4%  of  the  said  hereinabove  mentioned 
irrigation  system,  superior  to  the  right,  title  and  in- 
terests of  this  cross-defendant,  and  of  cross-defend- 
ant, Sunnyside  Irrigation  District. 

IV. 

The  said  Court  erred  in  not  adjudging  and  decree- 
ing that  the  said  mortgage  executed  by  the  Crane 
Creek  Irrigation  Land  &  Power  Company  on  the  29th 
day  of  September,  A.  D.  1911,  and  delivered  to  the 
said  cross-complainant,  Maney  Brothers  &  Co.,  a  co- 
partnership, as  security  for  the  indebtedness  accrued 
and  to  accrue  to  the  said  co-partneership  from  the 
said  Crane  Creek  Irrigation  Land  &  Power  Com- 
pany, through  and  because  of  the  construction  of  said 
irrigation  system,  was  invalid,  in  that  the  said  Crane 
Creek  Land  &  Power  Company  had  no  authority  or 
power  vested  in  it  to  execute  a  mortgage  upon  said 
property,  or  any  part  thereof,  and  because  in  all  the 
premises  the  said  cross-complainant,  Maney  Broth- 
ers &  Co.,  had  actual  knowledge  and  notice  that  the 
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property  hereinbefore  and  in  said  decree  mentioned, 
had  been  and  was  dedicated  to  public  uses,  and  there 
was  no  authority  vested  in  the  Crane  Creek  Irriga- 
tion Land  &  Power  Company  to  charge  the  same  with 
a  valid  mortgage  lien. 

V. 

The  said  court  erred  in  adjudging  that  the  alleged 
interest  of  the  Crane  Creek  Irrigation  Land  &  Power 
Company  in  the  irrigation  system  of  this  cross-de- 
fendant, and  of  the  cross-defendant,  Sunnyside  Irri- 
gation District,  should  be  sold  at  public  sale ;  and  the 
said  court  erred  in  adjudging  that  any  part  of  the 
said  system  should  be  sold  at  public  sale  to  satisfy  the 
claim  of  the  cross-complainant,  Maney  Brothers  & 
Co.,  because  under  the  law  and  the  statutes  of  Idaho, 
the  said  property,  and  the  whole  thereof,  was  and  is 
exempt  from  execution  or  foreclosure  sale  and  the 
said  court  had  no  authority  in  the  premises. 

Wherefore,  this  cross-defendant  prays  that  the 
judgment  of  the  said  District  Court  of  the  United 
States  for  the  District  of  Idaho,  Southern  Division, 
be  reversed,  and  that  the  said  court  be  directed  to 
enter  its  decree  denying  a  foreclosure  of  the  said 
mortgage  against  any  of  the  public  property  herein- 
before mentioned  and  described,  with  such  other  and 
further  relief  to  which  this  cross-defendant  may  be 

entitled. 

ED  R.  COULTER, 

C.  S.  VARIAN, 

Solicitors  for  Cross-Defendant  Crane  Creek  Irri- 

eation  District. 
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Due  and  legal  service  by  copy  of  the  within  As- 
signment of  Errors  is  hereby  admitted  this  23rd  day 
of  August,  1915. 

RICHARDS  &  HAGA, 
Solicitors  for  Cross-Complainant  Maney  Brothers 

and  Company. 

Endorsed:  Filed  Aug.  23,  1915.  A.  L.  Richard- 
son, Clerk.    By  Pearl  E.  Zanger,  Deputy. 


(Title  of  Court  and  Cause.) 
Assignment  of  Errors  by  Sunny  side  Irrigation 

District. 

Comes  now  the  cross-defendant,  Sunnyside  Irriga- 
tion District,  and  makes  and  files  the  following  As- 
signment of  Errors  upon  which  it  will  rely  upon  its 
prosecution  of  the  Appeal  in  the  above  entitled  cause 
from  the  decree  made  by  this  Honorable  Court  on  the 
12th  day  of  June,  A.  D.  1915,  in  said  cause: 

I. 

The  United  States  District  Court  for  the  District 
of  Idaho,  Southern  Division,  erred  in  adjudging  by 
its  said  final  decree  herein,  that  the  mortgage  of 
cross-complainant,  Maney  Brothers  &  Co.,  was  a 
charge  and  lien  upon  the  lands  and  premises,  reser-* 
voir,  canals,  irrigation  works,  structures  and  water 
rights  comprising  the  irrigation  system  constructed 
by  the  Crane  Creek  Irrigation  Land  &  Power  Com- 
pany, defendant  herein,  under  a  contract  with  this 
cross-defendant,  and  cross-defendant  Crane  Creek 
Irrigation  District,  and  which  had  been  theretofore, 
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and  was  at  the  time  the  said  alleged  mortgage  was 
given,  dedicated  to  public  uses. 

II. 

The  said  Court  erred  in  adjudging  that  the  mort- 
gage executed  by  the  Crane  Creek  Irrigation  Land  & 
Power  Company,  a  corporation,  to  the  cross-com- 
plainant, Maney  Brothers  &  Co.,  a  co-partnership,  on 
the  29th  day  of  September,  A.  D.  1911,  was  a  first 
charge  and  lien  upon  all  the  right,  title  and  interest 
of  the  said  defendant.  Crane  Creek  Irrigation  Land 
&  Power  Company,  in  the  lands  and  premises,  reser- 
voir, canals,  irrigation  works,  structures  and  water 
rights  of  the  irrigation  system  constructed  as  herein- 
before stated,  by  the  said  Crane  Creek  Irrigation 
Land  &  Power  Company,  for  this  cross-defendant, 
Sunnyside  Irrigation  District,  and  cross-defendant. 
Crane  Creek  Irrigation  District,  and  dedicated  to 
public  uses. 

III. 

The  said  Court  erred  in  adjudging  that  the  said 
mortgage  v/as  a  valid  charge  and  first  lien  upon  an 
undivided  30.49^  of  the  said  hereinabove  mentioned 
irrigation  system,  superior  to  the  right,  title  and  in- 
terest of  this  cross-defendant,  and  of  cross-defendant 
Crane  Creek  Irrigation  District. 

IV. 

The  said  Court  erred  in  not  adjudging  and  decree- 
ing that  the  said  mortgage  executed  by  the  Crane 
Creek  Irrigation  Land  &  Power  Company  on  the 
29th  day  of  September,  A.  D.  1911,  and  delivered  to 
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the  said  cross-complainant,  Maney  Brothers  &  Co., 
a  co-partnership,  as  security  for  the  indebtedness  ac- 
crued and  to  accrue  to  the  said  co-partnership  from 
the  said  Crane  Creek  Irrigation  Land  &  Power  Com- 
pany, through  and  because  of  the  construction  of  said 
irrigation  system  was  invalid,  in  that  the  said  Crane 
Creek  Land  &  Power  Company  had  no  authority  or 
power  vested  in  it  to  execute  a  mortgage  upon  said 
property,  or  any  part  thereof,  and  because  in  all  the 
premises  the  said  cross-complainant,  Maney  Broth- 
ers &  Co.,  had  actual  knowledge  and  notice  that  the 
property  hereinbefore  and  in  said  decree  mentioned, 
had  been  and  was  dedicated  to  public  uses,  and  there 
was  no  authority  vested  in  the  Crane  Creek  Irriga- 
tion Land  &  Power  Company  to  charge  the  same  with 
a  valid  mortgage  lien. 

V. 

The  said  Court  erred  in  adjudging  that  the  alleg- 
ed interest  of  the  Crane  Creek  Irrigation  Land  & 
Power  Company  in  the  irrigation  system  of  this 
cross-defendant,  and  of  the  cross-defendant.  Crane 
Creek  Irrigation  District,  should  be  sold  at  public 
sale ;  and  the  said  Court  erred  in  adjudging  that  any 
part  of  the  said  system  should  be  sold  at  public  sale 
to  satisfy  the  claim  of  the  cross-complainant,  Maney 
Brothers  &  Co.,  because  under  the  law  and  the  stat- 
utes of  Idaho,  the  said  property,  and  the  whole  there- 
of, was  and  is  exempt  from  execution  or  foreclosure 
sale  and  the  said  Court  had  no  authority  in  the  prem- 
ises. 
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Wherefore,  This  cross-defendant  prays  that  the 
judgment  of  the  said  District  Court  of  the  United 
States  for  the  District  of  Idaho,  Southern  Division, 
be  reversed,  and  that  the  said  Court  be  directed  to 
enter  its  decree  denying  a  foreclosure  of  the  said 
mortgage  against  any  of  the  public  property  herein- 
before mentioned  and  described,  with  such  other  and 
further  relief  to  which  this  cross-defendant  may  be 
entitled. 

ED  R.  COULTER, 
C.  S.  VARIAN, 
Solicitors  for  Cross-Defendant  Sunnyside  Irriga- 
tion District. 

Due  and  legal  service  by  copy  of  the  within  As- 
signment of  Errors  is  hereby  admitted  this  23rd  day 
of  August,  1915. 

RICHARDS  &  HAGA, 
Solicitors  for  Cross-Complainant  Maney  Brothers 
&  Company. 

Endorsed:  Filed  Aug.  23,  1915.  A.  L.  Richard- 
son, Clerk.    By  Pearl  E.  Zanger,  Deputy. 


(Title  of  Court  and  Cause.) 
Order  Allowing  Appeal  by  Sunnyside  Irrigation  Dis- 
trict Approving  Record  and  Bond  for  Costs. 
On  reading  and  filing  the  Notice  of  Appeal  of  Sun- 
nyside Irrigation  District,  a  corporation,  cross-de- 
fendant herein,  and  the  assignment  of  errors  herein 
having  been  made  and  filed  by  the  said  cross-defend-* 
ant,  it  is  ordered  that  an  Appeal  to  the  United  States 
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Circuit  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  final  decree  heretofore  made,  entered  and  filed 
herein  on  the  12th  day  of  June,  A.  D.  1915,  be,  and 
the  same  is,  hereby  allowed,  and  that  the  transcript 
of  the  record  herein  be  forthwith  transmitted  to  the 
said  Circuit  Court  of  Appeals ;  and  it  appearing  that 
an  Appeal  by  Maney  Brothers  &  Co.,  cross-complain- 
ants herein,  to  the  said  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  has  been  heretofore  allowed  and 
perfected,  and  that  the  same  is  and  will  be  sufficient 
for  all  the  purposes  of  the  present  Appeal  by  the 
Sunnyside  Irrigation  District,  it  is  further  ordered, 
that  the  record  upon  the  said  last  mentioned  Appeal 
shall  be  the  same  as  that  prepared  by  and  for  the 
Appeal  by  Maney  Brothers  &  Co.,  as  aforesaid,  and 
that  the  amount  of  security  on  the  said  Appeal  by  the 
Sunnyside  Irrigation  District  is  hereby  fixed  at  the 
sum  of  Two  Hundred  Dollars,  and  that  upon  making 
and  filing  with  the  clerk  of  this  Court  a  good  and 
sufficient  bond  in  said  sum  by  the  said  Sunnyside 
Irrigation  District,  the  same  shall  act  for  costs  and 
all  further  proceedings,  etc.,  shall  be  stayed  until  the 
final  determination  of  said  Appeal  by  the  United 
States  Circuit  Court  of  Appeals,  and  until  the  furth- 
er order  of  this  Court. 

Done  in  open  Court  this  23rd  day  of  August,  A.  D. 
1915. 

FRANK  S.  DIETRICH, 

Judge. 
Endorsed:    Filed  Aug.  23,  1915.    A.  L.  Richard- 
son, Clerk.    By  Pearl  E.  Zanger,  Deputy. 
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(Title  of  Court  and  Cause.) 
Order  Allowing  Appeal  by  Crane  Creek  Irrigation 
District,  Approving  Record  and  Bond  for  Costs. 
On  reading  and  filing  the  Notice  of  Appeal  of 
Crane  Creek  Irrigation  District,  a  corporation,  cross- 
defendant  herein,  and  the  assignment  of  errors  here- 
in having  been  made  and  filed  by  the  said  cross-de- 
fendant, it  is  ordered  that  an  Appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit from  the  final  decree  heretofore  made,  entered 
and  filed  herein  on  the  12th  day  of  June,  A.  D.  1915, 
be,  and  the  same  is,  hereby  allowed,  and  that  the 
transcript  of  the  record  herein  be  forthwith  trans- 
mitted to  the  said  Circuit  Court  of  Appeals;  and  it 
appearing  that  an  appeal  by  Maney  Brothers  &  Co., 
cross-complainants  herein,  to  the  said  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  has  been  heretofore 
allowed  and  perfected,  and  that  the  same  is  and  will 
be  sufficient  for  all  the  purposes  of  the  present  appeal 
by  the  Crane  Creek  Irrigation  District,  it  is  further 
ordered,  that  the  record  upon  the  said  last  mentioned 
appeal  shall  be  the  same  as  that  prepared  by  and  for 
the  appeal  by  Maney  Brothers  &  Co.,  as  aforesaid, 
and  that  the  amount  of  security  on  the  said  appeal 
by  the  Crane  Creek  Irrigation  District  is  hereby  fixed 
at  the  sum  of  Two  Hundred  Dollars,  and  that  upon 
making  and  filing  with  the  clerk  of  this  Court  a  good 
and  sufficient  bond  in  said  sum  by  the  said  Crane 
Creek  Irrigation  District,  the  same  shall  act  for  costs 
and  all  further  proceedings,  etc.,  shall  be  stayed  until 
the  final  determination  of  said  appeal  by  the  United 
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States  Circuit  Court  of  Appeals,  and  until  the  fur- 
ther order  of  this  Court. 

Done  in  open  Court  this  23rd  day  of  August,  A.  D. 

1915. 

FRANK  S.  DIETRICH, 

Judge. 
Endorsed:    Filed  Aug.  23,  1915.    A.  L.  Richard- 
son, Clerk.    By  Pearl  E.  Zanger,  Deputy. 


(Title  of  Court  and  Cause.) 
Notice  of  Appeal  by  Crane  Creek  Irrigation  District. 
The  above-named  cross-defendant,  the  Crane 
Creek  Irrigation  District,  a  corporation,  conceiving 
itself  aggrieved  by  the  final  decree  made  and  entered 
in  the  above  entitled  cause  on  the  12th  day  of  June, 
A.  D.  1915,  wherein  and  whereby  it  was  ordered, 
adjudged  and  decreed  that  that  certain  mortgage  ex- 
ecuted by  the  Crane  Creek  Irrigation  Land  &  Power 
Company,  a  corporation,  to  the  said  Maney  Brothers 
&  Company,  a  co-partnership,  on  the  29th  day  of 
September,  A.  D.  1911,  was  a  first  charge  and  lien 
upon  all  the  right,  title  and  interest  of  the  said  de- 
fendant. Crane  Creek  Irrigation  Land  &  Power  Com- 
pany, in  the  lands  and  premises,  reservoir,  canals, 
irrigation  works,  structures,  water  rights,  compris- 
ing and  being  a  part  of  the  irrigation  system  of  this 
cross-defendant,  and  cross-defendant,  Sunnyside  Ir- 
rigation District,  a  corporation ;  and  that  the  inter- 
est of  the  said  Crane  Creek  Irrigation  Land  &  Power 
Company  being  an  undivided  30.47^  in  the  said  above 
mentioned  property  was  charged  by  the  said  mort- 
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gage  as  a  first  lien  and  superior  to  the  right,  title 
and  interest  of  this  cross-defendant,  and  cross-de- 
fendant, Sunnyside  Irrigation  District;  all  as  secur- 
ity for  the  payment  to  the  said  cross-complainant, 
Maney  Brothers  &  Company,  of  the  sums  of  money 
adjudged  to  be  due  it  from  the  said  cross-defendant, 
the  Crane  Creek  Irrigation  Land  &  Power  Company, 
does  hereby  appeal  from  the  said  final  decree  of 
June  12,  1915,  to  the  United  States  Circuit  Court  of 
Appeals,  for  the  Ninth  Circuit,  and  so  much  thereof 
as  charges  any  part  of  the  irrigation  system  of  this 
cross-defendant,  and  cross-defendant,  Sunnyside  Ir- 
rigation District,  with  the  lien  of  the  said  mortgage, 
and  adjudges  a  sale  of  said  irrigation  system  for  the 
reasons  set  forth  in  the  assignment  of  errors,  which 
is  filed  herewith  by  the  said  cross-defendant,  the 
Crane  Creek  Irrigation  District ;  and  the  said  cross- 
defendant.  Crane  Creek  Irrigation  District,  prays 
that  the  amount  of  security  on  said  appeal  to  be  fur- 
nished by  it  for  costs  and  as  a  supersedeas,  be  fixed 
by  the  court  and  that  upon  the  filing  with  the  clerk 
of  this  court  of  such  bond  all  further  proceedings 
shall  be  stayed  until  the  final  determination  of  said 
appeal  by  the  United  States  Circuit  Court  of  Ap- 
peals. 

And,  inasmuch  as  the  said  cross-complainant,  Ma- 
ney Brothers  &  Company,  has  taken  and  perfected 
an  appeal  from  the  said  decree  to  the  said  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  and  the  rec- 
ord on  said  appeal  has  been  prepared  and  approved 
and  is  sufficient  for  the  purposes  of  the  appeal  by 
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this  cross-defendant,  as  it  is  advised,  it  is  further 
prayed  that  an  order  be  entered  adjudging  such  rec- 
ord when  printed  to  be  sufRcient  for  all  the  purposes 
of  this  cross-appeal. 

ED  R.  COULTER, 
C.  S.  VARIAN, 
Solicitors  for  Crane  Creek  Irrigation  District,  Cross- 
Defendant. 

Due  and  legal  service  by  copy  of  the  within  Notice 
of  Appeal  is  hereby  admitted  this  23rd  day  of  Au- 
gust, 1915. 

RICHARDS  &  HAGA, 
Solicitors  for  Cross-Complainant,  Maney  Brothers 
&  Company. 

Endorsed:  Filed  Aug.  23,  1915.  A.  L.  Richard- 
son, Clerk.    By  Pearl  E.  Zanger,  Deputy. 


(Title  of  Court  and  Cause.) 
Notice  of  Appeal  by  Sunnyside  Irrigation  District. 
The  above-named  cross-defendant,  the  Sunnyside 
Irrigation  District,  a  corporation,  conceiving  itself 
aggrieved  by  the  final  decree  made  and  entered  in 
the  above  entitled  cause  on  the  12th  day  of  June, 
A.  D.  1915,  wherein  and  whereby  it  was  ordered,  ad- 
judged and  decreed  that  that  certain  mortgage  ex- 
ecuted by  the  Crane  Creek  Irrigation  Land  &  Power 
Company,  a  corporation,  to  the  said  Maney  Brothers 
&  Company,  a  co-partnership,  on  the  29th  day  of 
September,  A.  D.  1911,  was  a  first  charge  and  lien 
upon  all  the  right,  title  and  interest  of  the  said  de- 
fendant. Crane  Creek  Irrigation  Land  &  Power  Com- 
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pany,  in  the  lands  and  premises,  reservoir,  canals, 
irrigation  works,  structures,  water  rights,  compris- 
ing and  being  a  part  of  the  irrigation  system  of  this 
cross-defendant,  and  cross-defendant,  Crane  Creek 
Irrigation  District,  a  corporation ;  and  that  the  inter- 
est of  the  said  Crane  Creek  Irrigation  Land  &  Power 
Company  being  an  undivided  30.4%  in  the  said  above 
mentioned  property  was  charged  by  the  said  mort- 
gage as  a  first  lien  and  superior  to  the  right,  title  and 
interest  of  this  cross-defendant,  and  cross-defendant 
Crane  Creek  Irrigation  District;  all  as  security  for 
the  payment  to  the  said  cross-complainant,  Maney 
Brothers  &  Company,  of  the  sums  of  money  adjudged 
to  be  due  it  from  the  said  cross-defendant,  the  Crane 
Creek  Irrigation  Land  &  Power  Company,  does  here- 
by appeal  from  the  said  final  decree  of  June  12, 
1915,  to  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit,  and  so  much  thereof  as  charges 
any  part  of  the  irrigation  system  of  this  cross-de- 
fendant, and  cross-defendant  Crane  Creek  Irrigation 
District,  with  the  lien  of  the  said  mortgage,  and  ad- 
judges a  sale  of  said  irrigation  system  for  the  rea- 
sons set  forth  in  the  assignment  of  errors,  which  is 
filed  herewith  by  the  said  cross-defendant,  the  Sun- 
nyside  Irrigation  District;  and  the  said  cross-de- 
fendant, Sunnyside  Irrigation  District,  prays  that 
the  amount  of  security  on  said  Appeal  to  be  furnish- 
ed by  it  for  costs,  damages  and  as  a  supersedeas,  be 
fixed  by  the  court  and  that  upon  the  filing  with  the 
clerk  of  this  court  of  such  bond  all  further  proceed- 
ings shall  be  stayed  until  the  final  determination  of 
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said  Appeal  by  the  United  States  Circuit  Court  of 
Appeals. 

And,  inasmuch  as  the  said  cross-complainant,  Ma- 
ney  Brothers  &  Company,  has  taken  and  perfected  an 
appeal  from  the  said  decree  to  the  said  Circuit  Court 
of  Appeals,  for  the  Ninth  Circuit,  and  the  record  on 
said  Appeal  has  been  prepared  and  approved  and  is 
sufficient  for  the  purposes  of  the  Appeal  by  this  cross- 
defendant,  as  it  is  advised,  it  is  further  prayed  that 
an  order  be  entered  adjudging  such  record  when 
printed  to  be  sufficient  for  all  the  purposes  of  this 
cross-appeal. 

ED  R.  COULTER, 
C.  S.  VARIAN, 
Solicitors  for  Sunnyside  Irrigation  District,  Cross- 
Defendant. 

Due  and  legal  service  by  copy  of  the  within  Notice 
of  Appeal  is  hereby  admitted  this  23rd  day  of  Au- 
gust, 1915. 

RICHARDS  &  HAGA, 
Solicitors  for  Cross-Complainants,  Maney  Broth- 
ers &  Company. 

Endorsed:  Filed  Aug.  23,  1915.  A.  L.  Richard- 
son, Clerk.    By  Pearl  E.  Zanger,  Deputy. 


(Title  of  Court  and  Cause.) 
Undertaking  on  Appeal. 
Knotv  All  Men  By  These  Presents,  That  we,  Crane 
Creek  Irrigation  District,  a  corporation,  as  princi- 
pal, and  the  American    Surety   Company   of   New 
York,  a  corporation,  as  surety,  are  held  and  firmly 
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bound  unto  J.  W.  Maney,  John  Maney,  Herbert  G. 
Wells  and  E.  J.  Wells,  as  co-partners,  and  implead- 
ed in  the  above  entitled  cause  as  Maney  Brothers  & 
Co.,  in  the  sum  of  Two  Hundred  Dollars,  lawful 
money  of  the  United  States  of  America,  to  be  paid 
to  the  several  co-partners  above  named,  their  and 
each  of  their  administrators,  heirs  and  assigns,  to 
which  payment  well  and  truly  to  be  made  we  bind 
ourselves,  and  each  of  our  successors  and  assigns, 
jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  23rd  day  of 
August,  A.  D.  1915. 

Whereas,  The  above-named  defendant.  Crane 
Creek  Irrigation  District,  a  corporation,  obtained  in 
open  court  an  order  allowing  its  appeal  to  the  United 
States  Circuit  Court  of  Appeals,  for  the  Ninth  Cir- 
cuit, from  a  decree  in  favor  of  the  above-named  co- 
partners, under  the  name  of  Maney  Brothers  &  Co., 
against  the  property  of  this  cross-defendant,  and  of 
the  cross-defendant,  Sunnyside  Irrigation  District, 
rendered  in  said  District  Court  on  the  12th  day  of 
June,  A.  D.  1915,  to  reverse  the  said  decree,  and 

Whereas,  the  said  United  States  District  Court 
has  fixed  the  sum  of  a  bond  on  said  appeal  as  secur- 
ity for  all  costs  and  damages,  in  the  sum  of  Two  Hun- 
dred Dollars, 

Now,  Therefore,  The  condition  of  this  obligation  is 
such  that  if  the  Crane  Creek  Irrigation  District  shall 
prosecute  its  said  appeal  to  effect  and  shall  answer  all 
damages  and  costs  that  may  be  awarded  against  it, 
including  all  just  damages  for  delay  and  costs  and 
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interest  on  said  appeal,  if  it  fails  to  make  its 
said  appeal  good,  then  this  obligation  shall  be  void, 
otherwise  the  same  shall  remain  in  full  force  and  ef- 
fect. 

In  Witness  Whereof,  The  parties  aforesaid  have 
caused  their  corporate  names  to  be  hereunto  sub- 
scribed, and  their  corporate  seals  attached  by  the 
proper  officers  in  that  behalf  duly  authorized. 
(Seal)     CRANE    CREEK   IRRIGATION    DIS- 
TRICT, 

By  Wm.  Theurer,  President. 
(Seal)     AMERICAN  SURETY  COMPANY  OF 
NEW  YORK, 
By  G.  B.  Eckles,  Resident  Vice  President. 
Wm.  R.  Werb,  Resident  Assistant  Secretary. 
B.  S.  Varian,  Resident  Agent. 
The  foregoing  bond  is  hereby  approved  as  to  form 
amount  and  sufficiency  of  surety  this  27th  day  of 
August,  A.  D.  1915.        FRANK  S.  DIETRICH, 

District  Judge. 


(Title  of  Court  and  Cause.) 
Statutory  Affidavit  for  Corporate  Surety.     Idaho. 
State  of  Utah, 
County  of  Salt  Lake, — ss. 

On  the  21st  day  of  August,  1915,  personally  ap- 
peared before  me,  a  Notary  Public  in  and  for  the 
County  and  State  aforesaid,  G.  B.  Eckles,  to  me 
known  to  be  a  Resident  Vice  President  of  the  Ameri- 
can Surety  Company  of  New  York,  who  being  by 
me  duly  sworn  did  depose  and  say:  that  he  resided 
in  the  City  of  Salt  Lake,  State  of  Utah;  that  he  is 
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Resident  Vice  President   of   the    American  Surety 

Company  of  New  York,  the  corporation  described  in 

and  which  executed  the  above  instrument;  that  he 

knew  the  corporate  seal  of  said  corporation ;  that  the 

seal  affixed  to  said  instrument  was  such  corporate 

seal ;  that  it  was  so  affixed  by  order  of  the  Board  of 
Trustees  of  said  corporation;  and  that  he  signed 

his  name  thereto  by  like  order ;  that  said  corporation 
has  complied  with  Chapter  Eleven  of  the  Idaho  Re- 
vised Codes  and  all  other  laws  of  the  State  of  Idaho 
relating  to  surety  companies  and  has  also  complied 
with  the  Act  of  Congress  approved  August  Thir- 
teenth, A.  D.  1894,  entitled :  ''An  act  relative  to  re- 
cognizances, stipulations,  bonds  and  undertakings, 
and  to  allow  certain  corporations  to  be  accepted  as 
surety  thereon,"  as  amended  March  23,  1910;  and 
that  the  liabilities  of  said  corporation  do  not  exceed 
its  assets  as  ascertained  in  the  manner  provided  by 
law.  And  the  said  G.  B.  Eckles  further  said  that  he 
was  acquainted  with  Wm.  R.  Werb  and  knew  him 
to  be  one  of  the  Resident  Assistant  Secretaries  of 
said  corporation ;  that  the  signature  of  said  Wm.  R, 
Werb  subscribed  to  the  said  instrument  is  in  the  gen- 
uine handwriting  of  the  said  Wm.  R.  Werb  and  was 
thereto  subscribed  by  the  like  order  of  the  said  Board 
of  Trustees,  and  in  the  presence  of  him,  the  said 
G.  B.  Eckles,  Resident  Vice  President.  Affiant  fur- 
ther says  that  the  Insurance  Commissioner  of  the 
State  of  Idaho,  whose  address  is  Boise,  Idaho,  has 
been  appointed  attorney  upon  whom  process  for  the 
State  of  Idaho  may  be  served  according  to  law. 

G.  B.  ECKLES, 
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Subscribed  and  sworn  to  before  me  this  21st  day 

of  August,  1915. 

CORA  BEATTY, 

Notary  Public. 
Endorsed:     Filed  August  26,  1915.    A.  L.  Rich- 
ardson, Clerk.    By  Pearl  E.  Zanger,  Deputy. 


(Title  of  Court  and  Cause.) 
Undertaking  on  Appeal. 

Knoiv  All  Men  By  These  Presents,  That  we,  Sun- 
nyside  Irrigation  District,  a  corporation,  as  princi- 
pal, and  the  American  Surety  Company  of  New 
York,  a  corporation,  as  surety,  are  held  and  firmly 
bound  unto  J.  V/.  Maney,  John  Maney,  Herbert  G. 
Wells  and  E.  J.  Wells,  as  co-partners,  and  impleaded 
in  the  above  entitled  cause  as  Maney  Brothers  &  Co., 
in  the  sum  of  Two  Hundred  and  No-hundredths  Dol- 
lars, lawful  money  of  the  United  States  of  America, 
to  be  paid  to  the  several  co-partners  above  named, 
their  and  each  of  their  administrators,  heirs  and  as- 
signs, to  which  payment  well  and  truly  to  be  made, 
we  bind  ourselves  and  each  of  our  successors  and  as- 
signs, jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  23rd  day  of 
August,  A.  D.  1915. 

Whereas,  The  above-named  defendant,  Sunnyside 
Irrigation  District,  a  corporation,  obtained  in  open 
court  an  order  allowing  its  appeal  to  the  United 
States  Circuit  Court  of  Appeals,  for  the  Ninth  Cir- 
cuit, from  a  decree  in  favor  of  the  above-named  co- 
partners, under  the  name  of  Maney  Brothers  &  Co., 
against  the  property  of  this  cross-defendant,  and  of 
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the  cross-defendant,  Crane  Creek  Irrigation  District, 
rendered  in  said  District  Court  on  the  12th  day  of 
June,  A.  D.  1915,  to  reverse  the  said  decree,  and 

Whereas,  The  said  United  States  District  Court 
has  fixed  the  sum  of  a  bond  on  said  appeal  as  surety 
for  all  costs  and  damages,  in  the  sum  of  Two  Hun- 
dred and  No-hundredths  Dollars, 

Now,  Therefore,  The  condition  of  this  obligation 
is  such  that  if  said  Sunnyside  Irrigation  District 
shall  prosecute  its  said  appeal  to  effect  and  shall 
answer  all  damages  for  delay  and  costs  and  interest 
on  said  appeal,  if  it  fails  to  make  its  said  appeal  good, 
then  this  obligation  shall  be  void,  otherwise  the  same 
shall  remain  in  full  force  and  effect. 

In  Witness  Whereof,  The  parties  aforesaid  have 
caused  their  corporate  names  to  be  hereunto  sub- 
scribed, and  their  corporate  seals  attached  by  the 
proper  officers  in  that  behalf  duly  authorized. 
(Seal)  SUNNYSIDE  IRRIGATION  DISTRICT, 
By  August  Brockman,  President. 

Attest:    Ed  R.  Coulter,  Secretary. 

(Seal) 
AMERICAN  SURETY  COMPANY  OF  NEW 

YORK, 

By  G.  B.  Eckles,  Resident  Vice  President. 
Wm.  R.  Werb,  Resident  Assistant  Secretary. 
B.  S.  Varian,  Resident  Agent. 

The  foregoing  bond  is  hereby  approved  as  to  form, 

amount  and  sufficiency  of  surety,  this  28th  day  of 

August,  A.  D.  1915. 

FRANK  S.  DIETRICH, 

District  Judge. 
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(Title  of  Court  and  Cause.) 
Statutory  Affidavit  for  Corporate  Surety.     Idaho. 
State  of  Utah, 
County  of  Salt  Lake, — ss. 

On  the  21st  day  of  August,  1915,  personally  ap- 
peared before  me,  a  Notary  Public  in  and  for  the 
County  and  State  aforesaid,  G.  B.  Eckles,  to  me 
known  to  be  a  Resident  Vice  President  of  the  Ameri- 
can Surety  Company  of  New  York,  who,  being  by 
me  duly  sworn,  did  depose  and  say:  that  he  resided 
in  the  city  of  Salt  Lake,  State  of  Utah;  that  he  is 
Resident  Vice  President  of  the  American  Surety 
Company  of  New  York,  the  corporation  described  in 
and  which  executed  the  above  instrument;  that  he 
knew  the  corporate  seal  of  said  corporation ;  that  the 
seal  affixed  to  said  instrument  was  such  corporate 
seal ;  that  it  was  so  affixed  by  order  of  the  Board  of 
Trustees  of  said  corporation ;  and  that  he  signed  his 
name  thereto  by  like  order ;  that  said  corporation  has 
complied  with  Chapter  Eleven  of  the  Idaho  Revised 
Codes  and  all  other  laws  of  the  State  of  Idaho  relat- 
ing to  surety  companies  and  has  also  complied  with 
the  Act  of  Congress  approved  August  Thirteenth,  A. 
D.  1894,  entitled :  "An  act  relative  to  recognizances, 
stipulations,  bonds  and  undertakings,  and  to  allow 
certain  corporations  to  be  accepted  as  surety  there- 
on," as  amended  March  23, 1910 ;  and  that  the  liabili- 
ties of  said  corporation  do  not  exceed  its  assets  as 
ascertained  in  the  manner  provided  by  law.  And  the 
said  G.  B.  Eckles  further  said  that  he  was  acquainted 
with  Wm.  R.  Werb  and  knew  him  to  be  one  of  the 
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Resident  Assistant  Secretaries  of  said  corporation; 
that  the  signature  of  said  Wm.  R.  Werb  subscribed 
to  the  said  instrument  is  in  the  genuine  handwriting 
of  the  said  Wm.  R.  Werb  and  was  thereto  subscribed 
by  the  like  order  of  the  said  Board  of  Trustees,  and 
in  the  presence  of  him,  the  said  G.  B.  Eckles,  Resident 
Vice  President.  Affiant  further  says  that  the  Insur- 
ance Commissioner  of  the  State  of  Idaho,  whose  ad- 
dress is  Boise,  Idaho,  has  been  appointed  attorney 
upon  whom  process  for  the  State  of  Idaho  may  be 
served  according  to  law. 

G.  B.  ECKLES. 
Subscribed  and  sworn  to  before  me  this  21st  day 
of  August,  1915.  CORA  BEATTY, 

Notary  Public. 

Endorsed:      Filed  August  26,  1915.    A.  L.  Rich^ 
ardson.  Clerk.    By  Pearl  E.  Zanger,  Deputy. 


At  a  stated  term  of  the  District  Court  of  the  Unit- 
ed States  for  the  District  of  Idaho,  held  at  Boise, 
Idaho,  on  Monday,  the  23rd  day  of  August,  1915. 

Present :    Hon.  Frank  S.  Dieetrich,  Judge. 
PORTLAND  WOOD  PIPE  COMPANY 

VS. 

SLICK  BROTHERS  CONSTRUCTION  COM- 
PANY, a  Corporation,  CRANE  CREEK  IRRI- 
GATION LAND  &  POWER  COMPANY,  CRANE 
CREEK  IRRIGATION  DISTRICT,  a  Corpora- 
tion, SUNNYSIDE  IRRIGATION  DISTRICT,  a 
Corporation,  et  al. 
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No.  511. 
Now  comes  the  defendants,  the  Crane  Creek  Irri- 
gation District  and  Sunnyside  Irrigation  District, 
by  their  Solicitors,  and  in  open  Court  severally  pre- 
sent their  petitions  for  an  allowance  of  an  appeal 
from  a  final  decree  of  this  Court  made  and  filed  in 
this  cause  on  the  12th  day  of  June,  1915,  to  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  and  for 
fixing  the  amount  of  a  bond  in  each  case  to  act  as  a 
bond  for  costs;  and  it  appearing  that  said  petitions 
are  in  form  and  that  each  of  the  said  defendants  has 
presented  and  filed  their  assignment  of  errors,  it  is 
ordered  that  the  appeals  in  each  case  be,  and  the  same 
is,  hereby  allowed  and  the  bond  in  each  case  is  fixed 
in  the  sum  of  $200.00  to  act  as  a  bond  for  costs. 


CITATION. 

The  United  States  of  America. — ss. 

To   CRANE    CREEK   IRRIGATION    DISTRICT, 

SUNNYSIDE       IRRIGATION       DISTRICT, 

PORTLAND      WOOD      PIPE      COMPANY, 

CRANE  CREEK  IRRIGATION  LAND  AND 

POWER  COMPANY,  E.  D.  FORD,  A.  G.  BUT- 

TERFIELD  and  R.  C.  McKINNEY : 

You  are  hereby  cited  and  admonished  to  be  and 

appear  in  the  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit,  to  be  held  at  the  City  of  San 

Francisco  in  the  State  of  California,  within  thirty 

(30)  days  from  the  date  of  this  Writ,  pursuant  to 

an  appeal  filed  in  the  Clerk's  office  of  the  District 

Court  of  the  United  States  for  the  District  of  Idaho, 
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Southern  Division,  wherein  Maney  Brothers  &  Co. 
(a  co-partnership  consisting  of  J.  W.  Maney,  John 
Maney,  Herbert  G.  Wells  and  E.  J.  Wells),  is  cross- 
complainant,  and  you,  Crane  Creek  Irrigation  Dis- 
trict, Sunnyside  Irrigation  District,  Portland  Wood 
Pipe  Company,  Crane  Creek  Irrigation  Land  and 
Power  Company,  E.  D.  Ford,  A.  G.  Butterfield  and 
R.  C.  McKinney,  and  others,  are  cross-defendants, 
to  show  cause,  if  any  there  be,  why  the  judgment, 
crder  or  decree  in  said  appeal  mentioned  should  not 
be  corrected  and  speedy  justice  should  not  be  done  to 
the  parties  in  that  behalf. 

Witness,  the  Honorable  Frank  S.  Dietrich,  United 
States  District  Judge  for  the  District  of  Idaho,  this 
14th  day  of  August,  A.  D.  1915,  and  of  the  Independ- 
ei"X^  of  the  United  States  the  one  hundred  and  for- 
tieth year.  FRANK  S.  DIETRICH, 

(Seal)  District  Judge. 

Attest:  A.  L.  Richardson,  Clerk.  By  Pearl  E. 
Zanger,  Deputy. 


Service  of  the  foregoing  Citation  and  receipt  of  a 
copy  thereof  admitted  this  16th  day  of  August,  1915. 

C.  S.  VARIAN, 
ED  R.  COULTER, 
Solicitors  for  Crane  Creek  Irrigation  District  and 
Sunnyside  Irrigation  District. 

B.  S.  VARIAN, 
Solicitor  for  Crane  Creek  Irrigation,  Land  and 
Power  Company,  E.  D.  Ford,  A.  G.  Butterfield 
and  R.  C.  McKinney. 
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EDWIN  SNOW, 

Solicitor  for  S.  C.  Comerford. 
RICHARDS  &  HAGA, 
Solicitors  for  Portland  Wood  Pipe  Company  and 
Slick  Brothers  Construction  Company. 
Filed  August  23rd,  1915. 

RETURN  TO  RECORD. 

And  thereupon  it  is  ordered  by  the  Court,  that  the 
foregoing  transcript  of  the  record  and  proceedings 
in  the  cause  aforesaid,  together  with  all  things  there- 
unto relating,  be  transmitted  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Judicial  Cir- 
cuit, and  the  same  is  transmitted  accordingly. 
Attest :  A.  L.  RICHARDSON, 

Clerk. 
By  PEARL  E,  ZANGER,  Deputy. 

Deputy. 


(Title  of  Court  and  Cause.) 
CLERK'S  CERTIFICATE. 
I,  A.  L.  Richardson,  Clerk  of  the  District  Court  of 
the  United  States  for  the  District  of  Idaho,  do  hereby 
certify  the  foregoing  transcript  of  pages  numbered 
from  1  to  244  inclusive,  to  be  full,  true  and  correct 
copies  of  the  pleadings  and  proceedings,  in  accord- 
ance with  the  praecipes  on  file  herein,  in  the  above 
entitled  cause,  and  that  the  same  together  constitute 
the  transcript  of  the  record  herein  upon  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 
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I  further  certify  that  the  cost  of  the  record  herein 
amounts  to  the  sum  of  $283.90  and  that  the  same  has 
been  paid  by  the  appellant. 

Witness  my  hand  and  the  seal  of  said  Court,  affix- 
ed at  Boise,  Idaho,  this  30th  day  of  August,  1915. 

A.  L.  RICHARDSON, 

Clerk. 
By  PEARL  E.  ZANGER,  Deputy. 

Deputy. 


No.  2644. 
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MANEY  BROTHERS  &  CO.  (a  Co-partnership 
consisting  of  J.  W.  Maney,  John  Maney,  Herbert 
G.  Wells  and  E.  J.  Wells),  Appellants, 

vs. 

CRANE  CREEK  IRRIGATION  LAND  &  POWER 
COMPANY,  CRANE  CREEK  IRRIGATION 
DISTRICT,  SUNNYSIDE  IRRIGATION  DIS- 
TRICT, PORTLAND  WOOD  PIPE  COMPANY, 
SLICK  BROTHERS  CONSTRUCTION  COM- 
PANY, Limited,  S.  C.  COMERFORD,  E.  D. 
FORD,  A.  G.  BUTTERFIELD  and  R.  C.  McKIN- 
NEY,  Appellees. 

CRANE  CREEK  IRRIGATION  DISTRICT  and 
SUNNYSIDE  IRRIGATION  DISTRICT, 

Cross- Appellants, 

vs. 

MANEY  BROTHERS  &  CO.  (a  Co-partnership 
consisting  of  J.  W.  Maney,  John  Maney,  Herbert 
G.  Wells  and  E.  J.  Wells),  Cross-Appellees. 


BRIEF  OF  APPELLANTS 
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Upo7i  Appeal  from  the  United  States  D ist^nct  iCpip^nchtO 
for  the  District  of  Idaho,  Southerri  Division.  cks 


RICHARDS  &  HAGA,  and 
McKEEN  F.  MORROW, 

Solicitors  for  Appellants, 
Residence:     Boise,  Idaho. 
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MANEY  BROTHERS  &  CO.  (a  Co-partnership 
consisting  of  J.  W.  Maney,  John  Maney,  Herbert 
G.  Wells  and  E.  J.  Wells),  Appellants, 

vs. 

CRANE  CREEK  IRRIGATION  LAND  &  POWER 
COMPANY,  CRANE  CREEK  IRRIGATION 
DISTRICT,  SUNNYSIDE  IRRIGATION  DIS- 
TRICT, PORTLAND  WOOD  PIPE  COMPANY, 
SLICK  BROTHERS  CONSTRUCTION  COM- 
PANY, Limited,  S.  C.  COMERFORD,  E.  D. 
FORD,  A.  G.  BUTTERFIELD  and  R.  C.  McKIN- 
NEY,  Appellees. 

CRANE  CREEK  IRRIGATION  DISTRICT  and 
SUNNYSIDE  IRRIGATION  DISTRICT, 

Cross- Appellants, 
vs. 

MANEY  BROTHERS  &  CO.  (a  Co-partnership 
consisting  of  J.  W.  Maney,  John  Maney,  Herbert 
G.  Wells  and  E.  J.  Wells),  Cross-Appellees. 


BRIEF  OF  APPELLANTS 


Upo7i  Appeal  from  the  United  States  District  Court 
for  the  Distinct  of  Idaho,  Southern  Division. 


RICHARDS  &  HAGA,  and 
McKEEN  F.  MORROW, 

Solicitors  for  Appellants, 
Residence:     Boise,  Idaho. 


Oltrrutt  dflurt  of  Appeals 
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MANEY  BROTHERS  &  CO.  (a  Co-partnership 
consisting  of  J.  W.  Maney,  John  Maney,  Herbert 
G.  Wells  and  E.  J.  Wells),  Appellants, 

VS. 

CRANE  CREEK  IRRIGATION  LAND  &  POWER 
COMPANY,  CRANE  CREEK  IRRIGATION 
DISTRICT,  SUNNYSIDE  IRRIGATION  DIS- 
TRICT, PORTLAND  WOOD  PIPE  COMPANY, 
SLICK  BROTHERS  CONSTRUCTION  COM- 
PANY, Limited,  S.  C.  COMERFORD,  E.  D. 
FORD,  A.  G.  BUTTERFIELD  and  R.  C.  McKIN- 
NEY,  Appellees. 

CRANE  CREEK  IRRIGATION  DISTRICT  and 
SUNNYSIDE  IRRIGATION  DISTRICT, 

Cross- Appellants, 

vs. 

MANEY  BROTHERS  &  CO.  (a  Co-partnership 
consisting  of  J.  W.  Maney,  John  Maney,  Herbert 
G.  Wells  and  E.  J.  Wells),  Cross- Appellees. 


BRIEF  OF  APPELLANTS 


STATEMENT  OF  THE  CASE. 
This  is  an  appeal   from    a    decree   foreclosing  a 
mortgage  of  Maney  Brothers  &  Co.,  and  a  mechanic's 
lien  of  the  Portland  Wood  Pipe  Company  on  an  irri- 
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gation  system  commonly  known  as  the  Crane  Creek 
Project,  situated  near  Weiser,  Washington  County, 
Idaho.  The  facts,  so  far  as  material  to  this  appeal, 
are  substantially  as  follows: 

The  appellee.  Crane  Creek  Irrigation  Land  & 
Power  Company  (hereinafter  called  the  ''Crane 
Creek  Company")  and  its  President  and  promoter  of 
the  enterprise,  Mr.  E.  D.  Ford,  sometime  prior  to 
August  22,  1910,  and  shortly  thereafter  acquired  a 
number  of  water  rights  and  the  necessary  lands  for 
rights  of  way  for  the  reservoir  and  irrigation  sys- 
tem described  in  the  pleadings  and  record  and  in- 
volved in  this  appeal.  The  irrigation  project  was  so 
situated  that  it  would  irrigate  lands  in  what  is  known 
as  the  Sunnyside  Irrigation  District  and  in  the  Crane 
Creek  Irrigation  District,  appellees  and  cross-com- 
plainants, as  well  as  a  considerable  body  of  land 
situated  outside  the  boundaries  of  either  District. 

On  August  22,  1910,  the  Crane  Creek  Company 
entered  into  separate  contracts  with  the  two  Irriga- 
tion Districts,  the  contracts  being  similar  in  form 
and  terms  except  as  to  the  percentage  or  interest  in 
the  irrigation  system  to  be  conveyed  to  the  District 
upon  the  completion  of  the  project.  The  contract 
with  the  Sunnyside  Irrigation  District  is  set  out  in 
full  in  the  record  (trans.,  pp.  101-121)  and  provides 
for  the  conveyance  to  that  District  of  an  undivided 
35.26%  interest  in  the  system  (later  increased  to 
47.2%).  The  contract  with  the  Crane  Creek  Irriga- 
tion District  was  entered  into  on  the  same  date  and 
is  identical  in  every  respect,  except  that  it  provides 
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for  the  conveyance  to  that  District  of  an  undivided 
21.75%  interest  in  the  system.  (Later  increased  to 
22.4%). 

At  the  time  these  contracts  were  entered  into  the 
irrigation  project  had  not  been  constructed,  in  fact 
no  work  had  really  been  done  on  the  system,  but  un- 
der the  contracts  referred  to  the  works  were  to  be 
completed  by  the  first  day  of  May,  1912  (trans.,  par. 
VI,  p.  107) ;  and  the  Crane  Creek  Company  was  to 
accept  in  payment  of  the  interests  to  be  conveyed 
to  the  Districts  the  bonds  of  the  Districts,  to  be  de- 
livered in  installments  as  the  work  progressed. 

The  first  construction  work  on  the  project  was 
done  by  appellants,  Maney  Brothers  &  Co.,  who  on 
September  29,  1911,  entered  into  a  contract  with  the 
Crane  Creek  Company  for  the  construction  of  the 
reservoir  at  a  price  of  approximately  $87,000.00. 
(trans.,  p.  90).  The  Crane  Creek  Company,  being 
without  funds  to  pay  for  the  construction  work  at 
that  time,  the  contract  with  Maney  Brothers  pro- 
vided that  a  mortgage  should  be  given  upon  the 
entire  irrigation  project,  including  the  reservoir  to 
be  constructed  by  appellants  under  said  contract, 
and  upon  all  the  water  rights  and  rights  of  way  for 
the  reservoir  and  canals,  and  upon  certain  farm 
lands  owned  by  the  Crane  -  Creek  Company.  The 
mortgage  specifically  covers  the  contracts  between 
the  Crane  Creek  Company  and  the  Irrigation  Dis- 
tricts, dated  August  22,  1910,  and  all  moneys  to 
be  paid  or  bonds  to  be  delivered  thereunder.  And 
on  the  same  date,  viz.,    September   29,    1911,    the 
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Crane  Creek  Company  made,  executed  and  delivered 
to  Maney  Brothers  its  mortgage  covering  the  pro- 
perty above  referred  to  (Trans.,  exhibit  A,  p.  29) ; 
and  a  fev^  days  thereafter,  viz.,  on  October  6,  1911, 
the  mortgage  was  filed  for  record  in  the  office  of  the 
County  Recorder  of  Washington  County.  The  Dis- 
tricts were  promptly  advised  of  the  arrangement 
with  Maney  Brothers  and  the  giving  of  the  mort- 
gage, and  had  actual  notice  of  Maney  Brothers  re- 
.  lation  to  the  system  and  the  mortgage  referred  to, 
as  well  as  record  notice  thereof  (trans.,  p.  165). 

The  reservoir  was  completed  by  Maney  Brothers 
pursuant  to  their  contract,  and  no  work  has  been 
done  thereon  by  any  one  else.  The  reservoir  is  situ- 
ated some  distance  from  the  balance  of  the  irriga- 
tion system,  the  water  being  turned  out  of  the  reser- 
voir into  the  main  channel  of  Crane  Creek  and  flows 
down  the  channel  of  Crane  Creek  for  several  miles 
before  it  reaches  the  head  works  of  the  canals  which 
constitute  the  balance  of  the  irrigation  system 
(Trans.,  p.  165).  No  work  on  the  project  was  done 
after  Maney  Brothers  completed  the  reservoir  until 
April,  1913,  when  a  contract  for  the  construction 
of  the  canals  and  laterals,  flumes  and  other  struc- 
tures was  entered  into  between  the  Crane  Creek 
Company,  and  Slick  Brothers  Construction  Com- 
pany, Limited;  and  the  project  was  completed 
under  said  contract  and  extensions  thereof  about 
July  or  August,  1914. 

The  appellee,  Portland  Wood  Pipe  Company,  fur- 
nished material  under  the  contract  with  Slick  Broth- 
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ers  Construction  Company,  and  filed  notice  of  lien 
and  afterwards  commenced  a  suit  for  the  foreclosure 
of  the  lien,  to  which  suit  Maney  Brothers  &  Com- 
pany and  numerous  other  parties  were  made  defend- 
ants. Maney  Brothers  &  Co.  filed  answer  to  the  bill 
foreclosing  the  lien  of  the  Portland  Wood  Pipe  Com- 
pany and  by  cross-bill  sought  the  foreclosure  of  their 
own  mortgage. 

The  record  is  undisputed  that  the  Districts  made 
no  payment  whatever  for  any  interest  in  the  irriga- 
tion system  until  April  13,  1913,  when  the  Sunny- 
side  Irrigation  District  delivered  to  the  Crane  Creek 
Company  $151,000.00  par  value  of  its  bonds,  and 
on  the  same  date  the  Crane  Creek  District  delivered 
to  the  Company  $99,000.00  par  value  of  its  bonds. 
These  bonds  were  delivered  to  the  Crane  Creek  Com- 
pany in  payment  for  an  interest  in  the  reservoir  con- 
structed by  Maney  Brothers  under  their  contract  and 
covered  by  their  mortgage,  dated  September  29, 
1911  (trans.,  p.  160).  From  time  to  time  after 
April,  ^1913,  the  Irrigation  Districts  delivered  bonds 
to  the  Crane  Creek  Company  pursuant  to  estimates 
of  engineers  as  the  construction  work  progressed, 
in  payment  for  certain  undivided  interests  in  the 
reservoir,  canals,  and  water  rights  described  in  Ma- 
ney Brothers  mortgage,  and  upon  which  that  mort- 
gage purported  to  be  a  first  and  prior  lien.  At  vari- 
ous times  after  the  giving  of  that  mortgage  the 
Crane  Creek  Company  and  the  Districts  modified 
and  changed,  without  the  consent  of  Maney  Brothers, 
the  contracts  of  August  22,  1910. 
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The  first  deed  to  each  District  was  dated  May  29,. 
1913.  The  deed  to  the  Sunnyside  District  is  set  out 
in  full  in  the  record  (trans.,  p.  168).  The  deeds  to 
the  Crane  Creek  District  were  identical,  except  as  to 
the  proportionate  interest  conveyed  to  that  District. 
Thirteen  deeds  in  all  were  given  to  each  District. 
The  last  deed  bears  date  of  August  15,  1914.  None 
of  the  deeds  were  recorded,  except  the  first  deed,  and 
that  was  recorded  on  the  19th  day  of  November, 
1914  (trans.,  p.  167). 

The  lien  and  priority  of  Maney  Brothers  mort- 
gage was  never  disputed  or  questioned  by  the  Dis- 
tricts until  this  suit  was  commenced;  but  on  the 
contrary  certificates  and  resolutions  were  issued  and 
passed  by  the  District  officers  and  the  Board  of  Di- 
rectors acknowledging  the  priority  and  validity  of 
Maney  Brothers  mortgage  as  a  lien  upon  the  entire 
irrigation  system.  (See  Maney  Bros,  exhibit  5, 
trans.,  p.  154,  and  Maney  Bros,  exhibit  6,  trans.,  p. 
157.) 

Decree  was  entered  on  June  12,  1915,  giving  the 
Portland  Wood  Pipe  Company  a  lien  upon  the  entire 
irrigation  system,  subsequent  to  Maney  Brothers 
mortgage  as  to  the  interest  in  the  system  not  yet 
conveyed  by  the  Crane  Creek  Company,  but  prior  to 
the  mortgage,  as  to  that  part  of  the  system  conveyed 
to  the  Irrigation  Districts,  and  giving  Maney  Bro- 
thers &  Co.  a  first  lien  under  their  mortgage  on  the 
interest  in  the  system  still  retained  by  the  Crane 
Creek  Company,  but  no  lien  whatever  upon  the  in- 
terest in  the  system  conveyed  by  the  Company  to  the 
Districts,  and  holding  in  effect  that  as  the  original 


Crane  Creek  Irngation  L.  &  P.  Co.,  et  al.       11 

contracts  between  the  Company  and  the  Districts 
had  been  entered  into  prior  to  the  giving  of  the 
mortgage  the  Districts  were  not  affected  by  the 
mortgage  and  could  ignore  the  interest  of  the  mort- 
gagee in  making  payments  to  the  Crane  Creek  Com- 
pany and  in  otherwise  dealing  with  that  Company 
relative  to  the  project,  and  that  they  had  the  right 
to  pay  off  mechanic's  liens  against  their  interests 
in  the  system  in  bonds  or  the  proceeds  of  the  bonds 
to  be  delivered  to  the  Crane  Creek  Company.  The 
Court  further  declined  to  give  any  effect  whatever 
to  the  certificates  or  resolutions  issued  and  passed 
by  the  Districts,  to  the  effect  that  the  validity  of 
Maney  Brothers  mortgage  upon  the  entire  system 
was  conceded  and  that  the  Districts  had  no  defense 
thereto. 

The  Court  further  declined  to  allow  Maney  Bro- 
thers more  than  $1,000.00  as  attorney's  fees  for  the 
foreclosure  of  the  mortgage,  for  the  reason  that  the 
contest  resulted  mainly  from  the  attempt  of  Ma- 
ney Brothers  to  enforce  their  lien  against  the  in- 
terests in  the  system  conveyed  to  the  Districts,  upon 
which  issue  he  held  in  favor  of  the  Districts.  At  the 
time  of  the  decree  there  was  due  Maney  Brothers  & 
Co.,  under  their  mortgage,  $40,140.00,  and  the  Port- 
land Wood  Pipe  Company  $11,244.30. 


SPECIFICATION  OF  ERRORS. 

The  errors  are  specified  in  detail  in  the  assign- 
ment of  errors,  pages  212  to  217  of  the  record. 
Stated  generally,  they  are : 
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1.  That  the  Court  erred  in  not  decreeing  that 
Maney  Brothers  had  a  first  and  prior  lien  upon  the 
interest  of  the  Crane  Creek  and  Sunnyside  Irriga- 
tion Districts  in  the  reservoir,  rights  of  way,  water 
rights  and  irrigation  works  conveyed  to  them  by  the 
Crane  Creek  Company  under  the  deeds  made  from 
time  to  time,  commencing  on  May  29,  1913,  and 
ending  August  25,  1914,  all  of  which  were  made  long 
after  the  execution  and  delivery  of  the  mortgage 
from  the  Crane  Creek  Company  to  Maney  Brothers 
covering  the  same  property,  and  of  which  the  Dis- 
tricts had  full  notice. 

2.  That  the  Court  erred  in  holding  that  the  Sun- 
nyside Irrigation  District  took  title  to  47.2%  interest 
in  the  irrigation  system,  reservoir,  water  rights  and 
rights  of  way  free  of  Maney  Brothers  mortgage 
lien,  and  that  the  Crane  Creek  District  took  title  to 
an  undivided  22.4''  interest  in  the  same  system  free 
of  such  mortgage  lien. 

3.  That  the  Court  erred  in  holding  and  deciding 
that  the  certificate  and  resolution  executed,  issued 
and  passed  by  the  officers  and  Board  of  Directors  of 
the  Irrigation  Districts,  conceding  the  validity  and 
priority  of  the  lien  of  Maney  Brothers  mortgage, 
were  ineffectual  and  without  force  and  effect. 

4.  That  the  Court  erred  in  holding  and  deciding 
that  the  Irrigation  Districts  had  the  right  to  apply 
the  bonds,  or  the  proceeds  of  the  bonds,  which  were 
to  be  given  the  Crane  Creek  Company  in  payment 
for  their  interests  in  the  irrigation  system,  to  the 
satisfaction  of  mechanics'  liens    and    other   claims 
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against  the  system  without  regard  to  Maney  Broth- 
ers' mortgage,  and  that  after  paying  such  me- 
chanics' liens  and  claims  no  balance  remained  of  the 
purchase  price  that  could  be  applied  to  the  reduc- 
tion of  Maney  Brothers'  mortgage. 

5.  That  the  Court  erred  in  decreeing  that  Ma- 
ney Brothers  were  only  entitled  to  attorneys'  fees  in 
the  sum  of  $1,000.00  for  the  foreclosure  of  their 
mortgage,  when  the  record  shows  that  the  reason- 
able attorney's  fee  in  such  cases  would  be  from  $2,- 
500.00  to  $3,000.00. 

6.  That  the  Court  erred  in  not  entering  a  decree 
giving  Maney  Brothers  a  first  and  prior  lien  upon  all 
of  said  irrigation  system,  rights  of  way,  water  rights 
and  irrigation  structures. 

For  a  more  particular  statement  of  the  errors  as- 
signed and  relied  upon  on  appeal,  reference  is  made 
to  the  Assignment  of  Errors  contained  in  the  record 
(trans.,  pp.  212-217). 


POINTS  AND  AUTHORITIES. 

Mechanics'  liens  are  entirely  statutory  and  they 
can  have  only  such  dignity  and  priority  as  the  sta- 
tute confers  upon  them. 

2  Jones,  Liens,  Sec.  1184. 

Courts  of  Equity  are  without  power  to  displace 
vested  mortgage  liens  in  favor  of  liens  of  contrac- 
tors, laborers  or  material  men. 

Allis-Chalmers  Co.  v.  Central  Trust  Co., 
Ill  C.  C.  A.  428,  190  Fed.  700,  705. 
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Kneeland  v.  American  Loan  Co.,  136  U.  S. 
89,  97,  34  L.  ed.  379. 

Vested  mortgage  liens  upon  real  estate,  water 
rights  or  rights  of  way  for  irrigation  works  cannot 
under  the  Idaho  statutes  be  displaced  by  liens  of 
contractors,  laborers,  or  material  men,  who  perform 
labor  or  supply  material  for  improvements  on  such 
property  under  contracts  entered  into  subsequent  to 
the  recording  of  the  mortgage,  or  after  actual  notice 
of  the  mortgage. 

Idaho  Rev.  Codes,  Sec.  5114. 

Pacific  States,  etc.,  Co.  v.  Dubois,  11  Ida. 
319,  83  Pac.  513. 

A  valid  mortgage  lien  may  be  created  on  after- 
acquired  property,  and,  when  the  mortgage  so  pro« 
vides,  the  mortgage  lien  attaches  instantly  upon  the 
vesting  of  title,  legal  or  equitable,  in  the  mortgagor. 
Mitchell  V.  Winslow,  Fed.  Cas.  No.  9673. 
Galveston  H.  &  H.  R.  Co.  v.  Cowdrey,  11 
Wall.  459,  20  L.  ed.  199. 

A  vested  mortgage  lien  cannot  be  displaced  by  acts 
of  the  mortgagor  or  by  mechanics'  liens  arising  un- 
der subsequent  contracts  for  construction  of  im- 
provements on  the  mortgaged  property,  except  in 
the  case  of  after-acquired  property  where  the  lien 
may  have  attached  before  the  mortgagor  acquires 
title  to  the  property. 

Bear  Lake  &  River  Water  Works  &  Irr. 

Co.  V.  Garland,  164  U.  S.  1,  41  L.  Ed. 

327. 
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Garland  v.  Irrigation  Co.,  9  Utah  350,  34 

Pac.  368. 
Creer  v.  Cache  Valley  Canal  Co.,  4  Ida. 

280,  38  Pac.  653. 

The  vendor  under  an  executory  contract  of  sale 
holds  the  legal  title  as  security  for  the  performance 
of  the  vendee's  obligation,  and  the  title  or  interest 
so  held  by  the  vendor  may  be  conveyed,  mortgaged  or 
devised. 

Taylor  v.  McKinney,  20  Cal.  620. 

Gessner  v.  Palmater,  89  Cal.  89,  24  Pac. 
608. 

39  Cyc.  1664. 

3  Pomeroy  Eq.,  Sec.  1261. 

1  Pomeroy  Eq.,  Sees.  368,  372. 

39  Cyc.  1301. 

Where  the  vendor  under  an  executory  contract  of 
sale  has  mortgaged  his  interest  in  the  property,  no 
act  of  the  vendor  or  vendee  thereafter  can  prejudice 
the  right  of  the  mortgagee. 

Lamm  v.  Armstrong,  95  Minn.  434,  104 
N.  W.  304;  111  Am.  St.  Rep.  479;  5  A. 
&  E.  Ann.  Cas.  418. 
Smith  V.  Jones  (Utah),  60  Pac.  1104. 
Bartlesville  Oil  Co.  v.  Hill,  30  Okla.  829, 

122  Pac.  208. 
Younkman  v.  Hillman,  53  Wash.  661,  102 
Pac.  773. 

Land  is  not  made  inalienable  m.erely  by  contract- 
ing to  sell  it,  and  every  purchaser  of  land  under  an 
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executory  contract  of  sale  pays  at  his  peril  if  he 

pays  the  purchase  money  to  the  vendor  after  he  has 

mortgaged  or  assigned  his  interest  in  the  property. 

Laughlin  v.  North  Wisconsin  Lbr.  Co.,  176 

Fed.  772. 
Same  case  affirmed  on  appeal,  193  Fed.  367. 
Southern  Building  Assn.  v.  Page,  46  W. 

Va.  302,  33  S.  E.  336. 
Mutual  Aid,  etc.,  Co.  v.  Gashe,  56  Ohio 

273,  46  N.  E.  985. 
Georgia  St.  Assn.  v.  Faison,  114  Ga.  655, 

42  S.  E.  760. 
Ten  Eick  v.  Simpson,  1  Sandf.  Chanc.  (N. 

Y.)  244. 
Elliott  V.  Delaney,  217  Mo.  14,  116  S.  W. 

494. 
Tait  V.  Reid  (la.)  139  N.  W.  1101. 
Minaker  v.  Sunset,  etc.,  Assn.,  Cal.  App., 

145  Pac.  542. 
Fargo  V.  Wade  (Ore.),  142  Pac.  830. 
Wright  V.  Troutman,  81  111.  374. 
Lowery  v.  Peterson,  75  Ala.  109. 
Adams  v.  Cowherd,  30  Mo.  458. 
Russell  V.  Kirkbride,  62  Tex.  455. 
McClintic    v.    Wise's  Administrators,    25 

Gratt.  448. 

The  doctrine  of  relation  cannot  be  invoked  in  fa- 
vor of  a  vendee  under  an  executory  contract  of  sale 
so  as  to  cut  off  the  equities  of  the  vendor's  mort- 
gagee. 
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1  Devlin  on  Real  Estate,  Sec.  264. 
Butler  &  Baker,  3  Coke  Rep.  25,  29b. 
Jackson  v.  Davenport,  20  Johns.  (N.  Y.) 

536. 
Murphree  v.  Countiss,  58  Miss.  712. 
Jackson  v.  Bard,  4  Johns.  230,  4  Am.  Dec. 

267. 
Barnes  v.  Cox  (Neb.),  79  N.  W.  550. 
Rogers  v.  Heads  Iron  Foundry  (Neb.),  70 

N.  W.  527. 
39  Cyc.  1557. 

Tomlinson  v.  Blackburn,  37  N.  C.  509. 
O'Neil  V.  Wabash  Ave.  Church,  Fed.  Cas. 

No.  10531. 

A  representation  of  future  intention,  absolute  in 
form,  made  for  the  purpose  of  influencing  the  con- 
duct of  the  other  party  and  acted  upon  by  him,  is 
sufficient  to  raise  an  estoppel. 

2  Pomeroy  Equity  Jur.,  Sec.  877  note. 
Dickerson  v.  Colgrove,  100  U.  S.  578,  25  L. 

Ed.  618. 
Seymour  v.  Oelrichs,  156  Calif.  782,  106 

Pac.  88. 
Faxton  v.  Faxton,  28  Mich.  159. 

A  representation  as  to  the  future  operates  as  an 
estoppel  where  it  relates  to  an  intended  abandonment 
of  an  existing  right  and  is  made  to  influence  others 
and  has  induced  them  to  act. 

Union,  etc..  Life  Ins.  Co.  v.  Mowry,  96  U. 
S.  544,  25  L.  Ed.  674. 
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Banning  v.  Kreiter,  153  Cal.  33,  94  Pac. 

246. 
American  Surety  Co.  v.  Ballman,  52  C.  C. 

A.  204,  115  Fed.  292. 

There  is  not  one  rule  of  morals  for  municipal  cor- 
porations and  another  for  individuals,  and  the  for- 
mer may  be  estopped  just  as  the  latter  may  be. 

Boise  City  v.  Wilkinson,  16  Ida.  150,  178, 

102  Pac.  148. 
Portland  v.  Inman-Poulsen    Lumber    Co. 

(Ore.)  133  Pac.  829. 
Board  v.  Denver,  30  Colo.,  13,  69  Pac.  586. 
Hubbell  V.  Hutchinson,  64  Kan.  645,  68 

Pac.  52. 
Indiana  v.  Milk,  11  Fed.  389. 


ARGUMENT. 

No  question  has  been  raised  as  to  the  validity  of 
Maney  Brothers'  mortgage.  It  is  conceded  that  it 
v^as  properly  authorized  and  executed  by  the  mort- 
gagor. Crane  Creek  Irrigation  Land  &  Pov^er  Com- 
pany, and  that  it  was  recorded  in  the  proper  Coun- 
ty immediately  after  its  execution,  and  that  the  ap- 
pellees and  cross-appellants.  Crane  Creek  Irrigation 
District  and  Sunnyside  Irrigation  District,  have  had 
actual  as  v^ell  as  constructive  notice  of  the  existence 
of  the  mortgage  from  the  time  it  was  executed. 

Mr.  E.  R.  Coulter,  testifying  on  behalf  of  the  Ir- 
rigation Districts  (trans.,  pp.  100-101),  stated  that 
he  was  Secretary  of  one  of  the  Districts  and  had 
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been  since  April,  1913,  and  that  he  was  and  had 
been  attorney  for  both  Districts  since  their  incep- 
tion, and  was  familiar  with  all  their  transactions 
from  the  very  inception  of  the  Districts  to  the  pres- 
ent time.  And  on  cross-examination  he  said  (trans., 
,)p.  159-160) : 

''I  have  frequently  talked,  and  I  have  had  fre- 
quent conversations  with  Mr.  E.  G.  Wells,  of  Ma- 
ney  Brothers  &  Co.,  relative  to  that  mortgage 
and  know  that  they  hold  a  mortgage  on  this  pro- 
perty belonging  to  the  Crane  Creek  Irrigation 
Land  &  Power  Company.  In  fact,  the  mortgage 
is  a  matter  of  record  in  Washington  County." 
Mr.  E.  D.  Ford,  also  a  witness  for  the  Districts, 
testified  on  cross-examination  (trans.,  pp.  165-166) : 
"I  discussed  with  the  two  Districts  and  their 
Board  of  Directors  from  time  to  time  the  finan- 
cial arrangements  that  were  made  from  time  to 
time  and  the  failure  of  those  who  contracted  to 
buy  the  bonds  to  take  them  as  they  had  agreed, 
and  the  difficulties  that  resulted  from  that.  I 
kept  the  Districts  fully  advised  of  my  progress 
and  of  the  negotiations  and  contracts  that  I 
made  for  the  construction  of  these  works  and 
for  the  sale  of  these  bonds,  and  it  was  because 
of  those  negotiations  and  those  contracts  that  I 
got  extensions  from  time  to  time  from  the  Dis- 
tricts for  the  completion  of  these  works.  I  ad- 
vised the  Districts  of  the  giving  to  Maney  Bro- 
thers of  that  mortgage  on  the  system  about  the 
time  it  was  given." 
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In  fact,  there  does  not  appear  to  be  any  dispute 
over  the  facts  on  any  matter  involved  on  this  appeal. 
It  is  purely  a  question  of  law  as  to  the  right  of  the 
Irrigation  Districts  to  totally  and  completely  ignore 
Maney  Brothers'  mortgage  and  deal  with  the  mort- 
gagor, after  the  mortgage  had  been  given,  relative 
to  the  mortgaged  property  as  if  no  mortgage  existed, 
and  to  modify,  extend,  and  change  their  contracts 
for  the  purchase  of  the  mortgaged  property  and  take 
conveyances  from  the  mortgagor  of  the  mortgaged 
property  without  regard  to  the  existence  of  the  mort- 
gage or  the  rights  of  the  mortgagee. 

.  The  trial  court  held  that  the  Districts  had  the 
right  to  see  that  the  purchase  price  "was  applied  to 
the  discharge  of  the  superior  liens ;  those  of  contrac- 
tors, laborers  and  of  material  men,"  all  of  whom  en- 
tered into  their  contracts  for  furnishing  such  labor 
and  material  long  after  the  mortgage  had  been  given 
and  placed  of  record,  and  with  full  notice  and  know- 
ledge of  the  existence  of  such  mortgage.  The  only 
right  that  the  trial  court  recognized  in  the  mortga- 
gees appears  to  be  summed  up  in  the  unprofitable  as- 
sumption stated  in  the  decision  that  (trans.,  p.  189) : 

"If  we  assume  that  thereafter  (after  seeing 
that  the  purchase  price  was  applied  to  the  dis- 
charge of  liens  and  claims  of  contractors  and  ma- 
terial men)  it  was  their  duty  to  withhold  from 
the  vendor  and  pay  to  mortgagees  the  balance, 
it  need  only  be  said  that  there  is  no  showing  that 
there  was  any  balance." 
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It  is  difficult  to  conceive  of  a  mortgage  being  so 
flimsy,  unsubstantial  and  precarious  as  the  trial 
court  held  this  mortgage  to  be.  At  most,  said  the 
Court,  the  mortgagees  would  be  entitled  only  to  the 
balance  after  others  had  been  paid.  The  amount 
to  be  paid  material  men  and  other  contractors  was 
fixed  without  consultation  with  or  the  consent  of  the 
mortgagees.  The  price  for  which  the  bonds  were 
sold  by  the  Crane  Creek  Company  and  the  Districts 
was  likewise  fixed  or  determined  without  the  know- 
ledge or  consent  of  the  mortgagee.  The  only  right 
recognized  in  the  mortgagees  was  that  it  might  pos- 
sibly have  some  claim  to  the  residue  or  balance  re- 
maining after  contractors  and  material  men  had 
been  paid-  what  the  mortgagor  saw  fit  to  pay  them 
out  of  the  proceeds  of  bonds  sold  at  a  price  satisfac- 
tory to  the  mortgagor  and  the  Districts.  The  mort- 
gagees were  apparently  the  only  ones  that  had  no 
voice  in  what  should  be  done  with  the  mortgaged 
property. 

The  law  gives  to  mortgages  and  contract  liens 
greater  dignity  and  a  higher  standing  than  the  trial 
court  accorded  to  appellants'  mortgage  in  this  case. 
It  is  only  in  extraordinary  cases  that  any  court  has 
been  permitted  to  displace  to  the  slightest  degree 
the  priority  of  mortgage  liens.  Courts  of  equity 
have  invariably  avoided  taking  any  action  in  deter- 
mining the  equities  between  litigants  that  would 
tend  to  destroy  the  sacredness  of  contract  obliga- 
tions. There  is  but  one  exception  that  has  been  rec- 
ognized by  the  courts  as  a  ground  for  not  giving  ef- 
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feet  to  a  mortgage  according  to  its  terms,  and  that 
is  in  the  case  of  receiverships  of  railroads  and  a  few 
other  similar  public  service  corporations,  where  the 
mortgage  covers  earnings  and  income ;  but  the  courts 
have,  for  reasons  that  seem  amply  justified  in  such 
cases,  permitted  the  use  of  such  earnings  for  the 
payment  of  bills  incurred  from  four  to  six  months 
before  the  receivership  for  labor  and  material  ne- 
cessary to  keep  the  concern  going.  But  even  in  such 
cases  the  Courts  have  been  careful  to  recognize  the 
vested  rights  of  mortgagees. 

The  Supreme  Court  of  the  United  States,  in  dis- 
cussing the  power  of  a  court  of  equity  to  use  the 
earnings  or  income  of  a  railroad  corporation  for  the 
payment  of  labor  and  material  claims  incurred  im- 
mediately prior  to  the  receivership,  said  in  Kneeland 
vs.  American  Loan  &  Trust  Co.,  136  U.  S.  89,  34  L. 
Ed.  379,  383: 

*'No  one  is  bound  to  sell  to  a  railroad  company 
or  to  work  for  it,  and  whoever  has  dealings  with 
a  company  whose  property  is  mortgaged  must 
be  assumed  to  have  dealt  with  it  on  the  faith  of 
its  personal  responsibility,  and  not  in  expecta- 
tion of  subsequently  displacing  the  priority  of 
the  mortgage  liens.  It  is  the  exception  and  not 
the  rule  that  such  priority  of  liens  can  be  dis- 
placed. We  emphasize  this  fact  of  the  sacred- 
ness  of  contract  liens,  for  the  reason  that  there 
seems  to  be  growing  an  idea  that  the  chancellor, 
in  the  exercise  of  his  equitable  powers,  has  un- 
limited discretion  in  this  matter  of  the  displace- 
ment of  vested  liens." 
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And  the  Circuit  Court  of  Appeals  of  the  First  Cir- 
cuit, 190  Fed.  700,  705,  in  discussing  the  relative 
priorities  of  mortgages  and  mechanics'  liens  where 
bonds  had  been  delivered  before  but  not  certified  un- 
til after  the  contract  of  the  lien  claimants  was  en- 
tered into,  said : 

''Whoever  takes  construction  work  upon  prop- 
erty subject  to  a  recorded  mortgage  must  be  as- 
sumed to  have  relied  upon  the  personal  respon- 
sibility of  the  other  party  to  the  contract  and  up- 
on such  liens  as  the  statute  grants  in  definite 
terms,  and  not  upon  the  expectation  of  displacing 
the  priority  of  mortgage  liens.  The  argument 
that  there  is  some  sort  of  superior  equity  in  claims 
for  work  and  materials  over  liens  for  money  pre- 
viously advanced  upon  mortgage  is  without  merit 
and  the  chancellor  cannot  apply  such  a  principle' 
either  to  displace  vested  liens  or  to  broaden  a  lien 
statute  by  a  construction  which  disregards  ab- 
solutely the  rights  in  a  mortgage  security.^' 
(Our  italics.)  (Allis  Chalmers  Co.  vs.  Central 
Trust  Co.) 

The  necessity  of  respecting  the  priority  of  mort- 
gage liens  was  recognized  by  the  Legislature  of  the 
State  of  Idaho,  for  the  statutes  of  that  State  pro- 
vide, and  have  provided  for  many  years,  that  me- 
chanics' liens  shall  be  subject  and  subordinate  to 
mortgages  executed  and  recorded  before  the  labor  or 
material  was  furnished.  Section  5114  of  the  Idaho 
Revised  Codes,  relative  to  the  dignity  and  priority  of 
mechanics'  liens  and  mortgages,  reads  as  follows : 
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"The  liens  provided  for  in  this  chapter  are 
preferred  to  any  lien,  mortgage  or  other  encum- 
brance, which  may  have  attached  subsequent  to 
the  time  when  the  building,  improvement  or 
structure  was  commenced,  work  done,  or  mater- 
ials were  commenced  to  be  furnished ;  also  to  any 
lien,  mortgage,  or  other  encumbrance,  of  which 
the  lien  holder  had  no  notice,  and  which  was  un- 
recorded at  the  time  the  building,  improvement 
or  structure  was  commenced,  work  done,  or  the 
materials  were  commenced  to  be  furnished." 

The  Supreme  Court  of  Idaho  in  construing  this 
statute,  in  Pacific  States,  etc.  Co.,  vs.  Dubois,  11 
Ida.  319,  325,  said: 

''All  liens  for  labor  commenced  and  materials 
commenced  to  be  furnished  prior  to  recording 
said  mortgages  are  prior  and  superior  liens  to 
said  mortgages,  and  the  liens  of  all  laborers  for 
labor  commenced,  and  of  material  men  for  ma- 
terial commenced  to  be  furnished,  subsequent  to 
the  recording  of  said  mortgages,  are  subordinate 
to  said  mortgages,  when  such  work  is  done  and 
material  furnished  by  persons  not  theretofore 
connected  with  the  construction  of  the  building. 
If  that  were  not  intended,  why  did  not  the  Leg- 
islature simply  say  that  all  liens  for  labor  and 
material  furnished  in  the  erection  or  construc- 
tion or  repair  or  change  of  a  building  took  effect 
from  the  commencement  of  the  construction 
of  such  building  or  of  such  repair  or  changes? 
It    is    clear    to    me    that    the    Legislature    in- 
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tended  to  make  all  liens  for  work  commenced 
and  materials  commenced  to  be  furnished  after 
the  recording  of  a  mortgage  subsequent  and  in- 
ferior thereto,  especially  when  such  work  is  done 
and  materials  furnished  by  persons  who  had  no 
connection  with  the  erection  of  the  building  until 
after  the  recording  of  the  mortgages." 

Mechanics'  liens  are  entirely  statutory,  and  they 
can  have  only  such  dignity  and  priority  as  the  stat- 
ute confers  upon  them.  There  is  no  principle  of 
equity  upon  which  mechanics'  liens  can  be  preferred 
to  mortgages.  In  fact  the  commercial  law  of  the 
country  would  be  entirely  unsettled  if  contract  or 
mortgageliens  could  be  displaced  whenever  the  chan- 
cellor thinks  some  other  party,  although  later  in  time, 
has  acquired  a  superior  equity  through  some  service 
rendered  or  materials  furnished  the  mortgagor. 

In  the  case  at  bar  Maney  Brothers  &  Co.,  the  mort- 
gagees, constructed  the  reservoir.  No  work  what- 
ever upon  that  structure  has  been  done  by  any  one 
except  Maney  Brothers.  Not  one  dollar  was  paid 
them  for  such  construction,  but  instead  of  filing  a 
mechanics'  lien  they  arranged  in  advance  that  they 
should  have  a  first  mortgage  lien  upon  the  structures 
so  constructed  by  them,  as  well  as  upon  the  water 
rights,  rights  of  way  and  other  property  owned  by 
the  mortgagor.  Subsequently  some  payments  were 
made  upon  the  mortgage  until  the  amount  was  re- 
duced to  about  $40,000.00,  with  interest. 

By  the  decision  of  the  trial  court  the  mortgage 
lien  of  Maney  Brothers  is  practically  displaced  as  to 
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the  entire  reservoir,  and  the  lien  of  others,  who  did 
not  contribute  in  any  way  towards  its  construction, 
is  attached  to  that  property  and  the  property  is  per- 
mitted to  be  conveyed  to  the  Districts  free  and  clear 
of  encumbrances.  It  should  be  noted  that  the  decree 
provides  that  the  interest  of  the  Districts  in  the  res- 
ervoir is  such  as  to  leave  practically  no  interest  in 
the  present  structure  subject  to  Maney  Brothers' 
mortgage.  (See  Par.  VIII  of  Decree,  Trans,  pp. 
209-210.) 

In  this  connection  we  desire  to  call  attention  to 

the  fact  that  the  canals  and  works  constructed  by 
other  contractors,  (and  such  construction  work  did 

not  commence  until  some  eighteen  months  after  the 

mortgage  had  been  given  and  placed  of  record),  are 

entirely  separated  from  and  in  no  way  connected 

with  the  reservoir. 

There  can  be  no  important  controversy  here  be- 
tween appellants  and  the  mechanics'  lien  claimants. 
Their  relative  priority  and  relation  are  determined 
by  the  Idaho  statute  quoted  above  and  the  decision  of 
the  Idaho  Supreme  Court  construing  such  statute, 
and  the  many  decisions  of  the  courts  holding  that  the 
rights  of  a  mortgagee  are  as  much  entitled  to  consid- 
eration in  equity  as  the  rights  of  mechanics'  lien 
claimants. 

The  Court  in  Allis-Chalmers  Co.  vs.  Central  Trust 
Co.,  of  New  York,  190  Fed.  701,  705  (C.  C.  A.)  states 
the  law  correctly  on  this  subject  when  it  says : 

'The  argument  that  there  is  some  sort  of  su- 
perior equity  in  claim    for   work    and  material 
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over  liens  for  money  previously  advanced  upon 
mortgage  is  without  merit,  and  the  chancellor 
cannot  apply  such  principle  either  to  displace 
vested  liens  or  to  broaden  a  lien  statute  by  a  con- 
struction which  disregards  absolutely  the  rights 
in  a  mortgage  security." 

We  find  no  authority  for  the  statement  in  the 
opinion  of  the  learned  Judge  in  the  court  below 
(Trans.,  p.  189),  "That  the  lien  of  those  who,  by 
supplying  labor  and  material  created  the  property, 
*  *  ''  was  superior  to  the  mortgage  lien  is  scarce- 
ly open  to  controversy."  This  statement  of  the  law 
is  directly  contrary  to  the  statutes  of  the  State  and 
the  decisions  of  the  Idaho  Supreme  Court,  and  we  be- 
lieve no  support  for  such  a  doctrine  can  be  found 
anywhere. 

Again  we  call  the  attention  of  the  Court  to  the 
facts.  Appellants  constructed  the  reservoir,  com- 
mencing about  the  first  of  October,  1911,  and  took 
a  mortgage  upon  all  the  property  of  the  Crane  Creek 
Company  for  the  cost  of  such  construction.  The  con- 
tract with  Slick  Brothers'  Construction  Company 
was  entered  into  in  April,  1913,  with  full  notice  of 
the  mortgage.  The  contract  covered  the  construc- 
tion of  canals,  laterals,  pipes,  siphons  and  flumes  all 
situated  miles  away  from  the  reservoir  which  appel- 
lants had  constructed,  and  all  situated  on  lands  and 
rights  of  way  owned  by  the  Crane  Creek  Company 
and  covered  by  appellants'  mortgage  given  some 
eighteen  months  before  Slick  Brothers'  contract  was 
entered  into.     Before  any  structures  were  built  on 
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these  rights  of  way  appellants'  mortgage  was  admit- 
tedly a  first  and  prior  lien  on  such  lands  and  rights 
of  way  and  on  the  water  rights  under  which  water 
was  being  stored  in  the  reservoir. 

The  entry  of  the  contractors  and  material  men 
upon  the  mortgaged  property  surely  could  not  oper- 
ate to  displace  the  mortgage  lien.  Such  is  not  the 
law  in  the  case  of  mortgages  on  farms,  town  lots  or 
railroads,  and  the  mortgage  lien  in  the  one  case  is 
as  sacred,  binding  and  effectual  as  in  the  other. 

It  is  not  clear  on  what  theory  the  District  Court 
held  that  appellants  were  not  entitled  to  a  mortgage 
lien  upon  the  interests  in  the  irrigation  system  con- 
veyed to  the  Districts.  There  are  some  statements 
in  the  opinion  from  which  we  infer  that  the  learned 
trial  Judge  applied  the  doctrine  of  relation  in  such 
a  way  as  to  hold  that  because  the  Districts  had  en- 
tered into  an  executory  contract  prior  to  the  giving 
of  the  mortgage  to  purchase  such  interest,  provided 
the  works  were  completed  according  to  specifications 
and  within  a  certain  time,  they  could  ignore  the  mort- 
gage and  deal  with  the  mortgagor  as  if  the  mortgage 
did  not  exist,  and  make  payment  to  the  mortgagor 
direct  or  to  the  mechanics'  lien  claimants.  There  are 
also  statements  in  the  opinion  that  indicate  that  the 
court  considered  that  the  mechanics'  lien  claimants 
had  a  prior  and  superior  lien  to  appellants'  mort- 
gage, not  only  as  to  the  canals  and  structures  upon 
which  work  was  performed  by  such  claimants,  but 
also  as  to  the  reservoir — an  independent  structure — 
constructed  by  the  appellants,  and  that  the  Districts 
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could  pay  the  mortgagor  direct  and  if  the  mortgagor 
used  the  purchase  price,  or  the  proceeds  of  the  bonds, 
in  the  discharge  of  such  mechanics'  liens  and  no  res- 
idue or  balance  remained  for  application  on  the  mort- 
gage, the  lien  of  the  mortgage  would  cease  when  the 
funds  were  exhausted;  and  the  Court  suggests  that 
appellants  have  no  grievance  against  the  Districts 
for  the  reason  that  there  is  no  evidence  that  there 
was  any  residue  or  balance,  thus  apparently  throw- 
ing the  burden  of  proof  on  appellants  of  showing  that 
the  mortgagor  and  the  Districts  had  not  expended  all 
the  proceeds  from  the  sale  of  the  District  bonds  for 
the  satisfaction  or  discharge  of  valid  mechanics' 
liens. 

The  court  says  in  its  opinion,  (Trans,  p.  189)  : 

'It  was  the  right  of  the  Districts  to  see  that  the 
purchase  price  was  applied  to  the  discharge  of  the 
superior  liens ;  those  of  contractors,  laborers  and 
of  material  men.  If  we  assume  that  thereafter  it 
was  their  duty  to  withhold  from  the  vendor  and 
pay  to  the  mortgagees  the  balance,  it  need  only  be 
said  that  there  was  no  showing  that  there  was 
any  balance." 

No  authorities  are  cited  in  support  of  this  view, 
but  in  the  forepart  of  the  opinion,  in  connection  with 
another  phase  of  the  litigation,  reference  is  made  to 
two  cases,  resting,  however,  upon  an  entirely  differ- 
ent principle  of  law  not  at  all  applicable  under  the 
facts  of  this  case,  and  it  may  be  that  the  court  based 
the  statement  quoted  above  upon  a  supposed  analogy 
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to  the  cases  previously  cited,  viz:  Creer  vs.  Cache 
Valley  Irrigation  Co.,  4  Ida.  280,  38  Pac.  653,  and 
Garland  vs.  Irrigation  Co.,  9  Utah  350,  34  Pac.  368. 
Neither  of  these  cases  is  in  point.  The  decision  in 
those  cases  rests  upon  an  entirely  different  princi- 
ple of  lav^.  There  the  canals  in  question  v^ere  con- 
structed over  the  vacant,  unoccupied,  and  unappro- 
priated public  domain  and  the  title  of  the  mortgagor 
to  the  rights  of  way  and  canals  in  question  rested 
v^holly  upon  Sections  2339  and  2340  of  the  United 
States  Revised  Statutes,  and  under  those  statutes 
the  title  did  not  pass  to  the  mortgagor  until  the  can- 
als had  been  constructed,  and  the  title  therefor  came 
to  the  mortgagor  with  the  lien  of  the  contractor's 
already  impressed  upon  the  property,  for  the  lien  of 
the  contractors  attached  from  the  beginning  of  the 
construction  and  attached  as  the  construction  pro- 
ceeded; whereas  the  title  from  the  Government  to 
the  Company  did  not  pass  until  the  canals  had  been 
completed. 

In  those  cases  the  courts  clearly  recognized  the  dis- 
tinction between  property  created  by  the  contractors 
and  to  which  mortgagor  did  not  acquire  title  until 
after  it  was  created,  and  similar  property  created 
upon  the  rights  of  way  and  lands  owned  by  the  mort- 
gagor before  the  improvements  were  made. 

In  the  case  at  bar  the  mortgage  in  the  strongest 
terms  covers  after-acquired  property  and  improve- 
ments built  upon  the  rights  of  way  owned  by  the 
Company,  and  there  can  be  no  question  as  to  the  val- 
idity of  a  mortgage     on     after-acquired  property. 
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Neither  is  there  any  question  about  the  canals  and 
structures  being  built  upon  rights  of  way  either  ac- 
quired directly  in  the  name  of  the  Crane  Creek  Com- 
pany or  in  the  name  of  E.  D.  Ford,  and  by  him  con- 
veyed to  the  Company.  The  rights  of  way  over  the 
Government  land  were  acquired  directly  from  the 
Government  by  the  filing  in  the  United  States  Land 
Office  of  maps  and  applications  therefor  as  required 
by  the  Act  of  January  21,  1895,  (28  Stat.  L.  635) 
and  the  amendments  thereto  and  the  rules  and  regu- 
lations of  the  Department  of  the  Interior ;  and  rights 
of  way  over  the  private  lands  were  acquired  by  deeds 
from  the  owners.  (See  plaintiff's  Exhibits  3,  4,  5, 
6,  13,25  to  33,  inclusive). 

The  mortgage  provides  that  the  mortgagor  ''has 
granted,  bargained,  sold,  conveyed,  assigned,  trans- 
ferred and  set  over  *  *  *  all  property  (whether 
real,  personal,  or  mixed)  which  the  said  mortgagor 
now  has  or  may  hereafter  acquire,  and  particularly 
the  following  described  property,  to-wit:  (here  fol- 
lows description  of  reservoir  site  and  the  rights  of 
way  therefor  acquired  by  approval  of  application  by 
Thomas  Ryan,  Acting  Secretary  of  the  Interior,  Oc- 
tober 26,  1907)  *  *  *  (b)  All  canals,  ditches, 
headgates,  flumes,  pipe  lines,  laterals  and  other 
structures,  dams  and  works  *  *  *  now  owned  or 
constructed,  or  which  may  hereafter  be  acquired  or 
constructed  by  the  mortgagor,  with  the  rights  of  way 
therefor  *  *  *.  To  have  and  to  hold  all  and  sin- 
gular the  above  described  real,  personal  and  mixed 
property    *     *     *    v/ater  rights  and  permits,  rights 
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of  way,  reservoirs,  dams,  canals,  flumes,  pipe  lines, 
ditches  and  other  structures  forming  a  part  of  said 
irrigation  system  now  owned  by  the  mortgagor,  or 
hereafter  constructed  or  acquired  by  the  mortgagor, 
with  all  the  easements,  rights  of  way,  privileges,  and 
appurtenances  thereunto  belonging,  or  in  any  wise 
appertaining."     (Trans,  pp.  29-34). 

We  deem  it  necessary  to  cite  but  a  few  of  the 
many  authorities  on  the  subject  of  a  mortgage  of  this 
character  covering  property  acquired  or  created  after 
the  execution  of  the  mortgage. 

In  the  case  of  Mitchell  vs.  Winslow,  Fed.  Cas.  No. 
9673,  Mr.  Justice  Story  said: 

"It  seems  to  me  a  clear  result  of  all  the  au- 
thorities, that  wherever  the  parties,  by  their  con- 
tract, intended  to  create  a  positive  lien  or 
charge,  either  upon  real  or  upon  personal  prop- 
erty, whether  then  owned  by  the  assignor  or  con- 
tractor, or  not,  or  if  personal  property,  whether 
it  is  then  in  esse  or  not,  it  attaches  in  equity  as  a 
lien  or  charge  upon  the  particular  property,  as 
soon  as  the  assignor  or  contractor  acquires  a  title 
thereto,  against  the  latter,  and  all  persons  assert- 
ing a  claim  thereto,  under  him,  either  voluntarily 
or  with  notice,  or  in  bankruptcy." 

In  Galveston  H.  &  H.  R.  Co.,  vs.  Cowdrey,  11  Wall, 
459,  20  L.  Ed.  199,  206,  the  Court  said: 

"As  to  the  first  point,  without  attempting  to 
review  the  many  authorities  on  the  subject,  it  is 
sufficient  to  state  that,  in  our  judgment,  the  first, 
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second  and  third  deeds  of  trust,  or  mortgaged, 
given  by  the  Galveston  Railroad  Company  to  the 
trustees,  estops  the  Company,  and  all  persons 
claiming  under  it  and  in  privity  with  it,  from  as- 
serting that  those  deeds  do  not  cover  all  the  prop- 
erty and  rights  which  they  profess  to  cover.  Had 
there  been  but  one  deed  of  trust,  and  had  that 
been  given  before  a  shovel  had  been  put  into  the 
ground  towards  constructing  the  railroad,  yet  if 
it  assumed  to  convey  and  mortgage  the  railroad, 
which  the  Company  was  authorized  by  law  to 
build,  together  with  its  superstructure,  appur- 
tenances, fixtures  and  rolling  stock,  these  several 
items  of  property,  as  they  came  into  existence, 
would  become  instantly  attached  to  and  covered 
by  the  deed,  and  would  have  fed  the  estoppel  cre- 
ated thereby.  No  other  rational  or  equitable  rule 
can  be  adopted  for  such  cases.  To  hold  otherwise 
would  render  it  necessary  for  a  railroad  company 
to  borrow  money  in  small  parcels  as  sections  of 
the  road  were  completed,  and  trust  deeds  could 
safely  be  given  thereon." 

If  a  mortgage  or  a  railroad  right  of  way,  which  in- 
cludes after-acquired  property,  will  cover  all  the 
structures  built  upon  such  right  of  way  as  against 
lien  claimants  who  have  built  the  road,  manifestly 
the  case  of  an  irrigation  project  can  not  be  distin- 
guished. 

An  examination  of  the  opinions  of  the  Supreme 
Court  of  the  United  States  and  of  the  Supreme  Court 
of  Utah  in  the  Garland  case  shows  clearly  that  those 


34  Maney  Brothers  &  Company  vs. 

decisions  rest  upon  a  single  exception  to  the  rule, 
based  entirely  and  solely  upon  the  fact  that  the  struc- 
tures were  built  by  the  mechanics'  lien  claimants  up- 
on public  lands  where  no  rights  of  way  had  been  ac- 
quired and  where  title  to  the  structures  passed  to 
the  mortgagor  under  the  provisions  of  Section  2339 
and  2340  of  the  Revised  Statutes  of  the  United 
States. 

The  Supreme  Court  of  Utah  said  (34  Pac.  368, 
370): 

^'When  mechanics,  material  men,  or  other  per- 
sons make  improvements  on  land  on  ivhich  there 
is  a  mortgage  or  trust  deed,  such  mortgage  or 
trust  deed  will  be  superior  to  the  lien  to  secure 
the  mechanics  or  other  persons;  but  the  water  and 
irrigation  company  had  no  ditch  or  canal  which 
the  deed  of  trust  could  transfer  to  the  trustees, 
until  Corey  Bros.  &  Co.,  by  their  labor,  brought 
it  into  existence,  and  as  fast  as  they  constructed 
the  canal  their  lien  attached  to  it.  The  trust  deed 
could  not  transfer  the  canal  from  the  water  and 
irrigation  company  to  the  trustee  until  it  was  con- 
structed; until  the  property  came  into  existence. 
Under  the  mechanic's  lien  law  relied  upon,  we  do 
not  think  a  man  can  execute  a  deed  of  trust  on  a 
canal  to  be  constructed  on  the  public  lands,  and 
then  employ  men  to  build  it,  and  after  they  have 
done  so,  and  claim  the  security  of  the  lien,  turn 
upon  them,  and  say  he  had  transferred  the  prop- 
erty to  a  trustee  before  their  labor  had  brought  it 
into  existence."    ( Our  italics. ) 
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The  Supreme  Court  of  the  United  States,  41  L.  Ed. 
327,  335,  says: 

^^The  point  is  that  the  mortgagor  never  had 
any  claim  or  title,  of  a  legal  or  equitable  nature, 
to  the  land  wpon  ivhich  this  work  was  done  during 
the  whole  time  that  the  ivork  was  going  on,  and 
when  the  title  did  thereafter  vest  in  the  Bear  Lake 
Company  by  virtue  of  the  work  done  by  Corey 
Brothers  &  Company,  it  became  burdened  with 
the  lien  created  by  virtue  of  the  work  so  done  up- 
on it.  //  prior  to  the  doing  of  the  ivork  the  Bear 
Lake  Company  had  simply  purchased  the  land, 
or  entered  into  any  such  agreement  with  the  own- 
er thereof  as  gave  it  an  equitable  title  to  the 
same,  then  the  property  would  not  have  come  to 
the  Bear  Lake  Company  burdened  with  any  lien, 
and  the  work  thereafter  done  upon  it  in  the  shape 
of  digging  the  ditch,  etc.,  would  not  have  given 
ground  for  any  priority  of  lien  as  against  the 
mortgage  of  the  Trust  Company. 

''The  material  fact  to  remember  is  that  the  sole 
title  to  the  land  or  the  right  of  way,  which  the 
Bear  Lake  Company  has,  whether  legal  or  equit- 
able, is  transferred  to  that  company  only  by  vir- 
tue of  the  work  previously  done  upon  the  land  by 
the  constructors,  who  thereby  fulfil  the  condition 
upon  the  performance  of  which  such  transfer  or 
the  right  of  such  transfer  depends."  (Our  ital- 
ics.' 

For  the  reasons  hereinbefore  stated,  the  exceptions 
upon  which  the  decision  in  those  cases  rests  do  not 
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apply  to  the  case  at  bar.  In  fact  appellees  have  never 
contended  that  the  doctrine  of  those  cases  had  any 
application  to  this  case,  and  it  is  not  clear  that  the 
learned  Judge  of  the  court  below  so  considered  it, 
as  they  were  not  cited  in  support  of  the  view  that 
the  mechanics'  liens  had  any  priority  over  the  mort- 
gage. 

The  appellees  Crane  Creek  Irrigation  District  and 
Sunnyside  Irrigation  Districts  never  contended  that 
the  mechanics'  liens  had  priority  over  the 
mortgage.  Their  contention  was  that  neither  the 
mortgage  nor  the  mechanics'  liens  were  valid  liens 
against  the  interests  conveyed  by  the  Crane  Creek 
Company  to  the  Districts.  Their  defense  against  the 
liens  and  mortgage  is  set  forth  in  paragraph  XVII  of 
the  answers  of  the  two  Districts,  (Trans,  pp.  66-70, 
81-86) ;  and,  briefly  stated,  the  contention  of  the 
Districts  was  that  they  had  been  organized  under 
the  irrigation  district  laws  of  the  State  of  Idaho  and 
were  public  or  quasi-municipal  corporations;  that 
they  had  issued  their  bonds  in  payment  for  an  inter- 
est in  such  irrigation  system;  that  appellants  when 
they  took  their  mortgage  knew  the  public  character 
of  the  Irrigation  Districts,  and  knew  that  the  irriga- 
tion system  would  be  built  with  the  view  of  selling 
an  interest  therein,  to  said  appellees,  and  that  said 
proposed  irrigation  system  was,  or  would  be,  dedica- 
ted to  a  public  use,  viz.,  to  the  irrigation  of  lands  in 
said  Districts,  and  that  a  valid  lien  or  mortgage 
could  not  be  created  by  the  mortgagor  upon  the  inter- 
est in  said  irrigation  system  which  it  proposed  or  in- 
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tended  to  convey  to  the  Districts  if  they  complied 
with  the  terms  of  their  respective  contracts.  After 
stating  the  facts  as  to  their  organization  and  public 
character  and  alleging  that  appellants  had  knowledge 
thereof  and  knew  of  the  contract  between  the  Crane 
Creek  Company  and  the  Irrigation  Districts,  the 
answer  of  each  of  the  Districts  concludes  with  the 
statement  of  the  reasons  or  legal  proposition  upon 
which  the  appellees  rest  their  contention  that  appel- 
lants' mortgage  is  not  a  lien  upon  the  interests  con- 
veyed to  the  Districts.  That  part  of  the  answer  is  as 
follows,  (Trans.,  pp.  70  and  86)  : 

''In  consideration  of  the  premises  said  defend- 
ant alleges  upon  its  information  and  belief  that 
the  said  Crane  Creek  Irrigation  Land  &  Power 
Company  was  not  authorized  in  law  to  charge 
the  property  aforesaid,  and  as  described  in  the 
said  mortgage  and  cross-complaint  herein,  with 
the  mortgage  lien  for  the  payment  of  the  costs  of 
construction  as  hereinbefore  stated,  and  that  the 
said  cross-complainant  herein,  Maney  Brothers  & 
Company,  a  co-partnership,  had  no  authority  to 
so  contract  with  the  said  Crane  Creek  Irrigation 
Land  &  Power  Company,  and  that  the  said  mort- 
gage is  not  and  cannot  be  charged  as  a  lien  upon 
or  against  any  the  lands  and  property  there- 
in described,  which  are  situate  within  the  bound- 
aries of  this  defendant,  Sunnyside  Irrigation  Dis- 
trict, or  which  is  necessarily  connected  with  or 
required  for  the  effectual  use  and  operation  of  its 
said  system  and  to  that  extent  the  same  is  null 
and  void." 
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Appellees,  therefore,  based  their  defense  squarely 
upon  the  proposition  that  the  mortgagor  was  power- 
less to  create  any  lien  upon  the  property  which  it  af- 
terwards intended  to  convey  to  the  Districts,  because 
of  the  public  character  of  such  Districts  and  the 
public  use  to  which  the  property  would  be  devoted  af- 
ter it  had  been  conveyed  to  the  appellees.  Upon  that 
theory  and  upon  those  issues  the  case  was  tried  and 
evidence  introduced,  and  the  cause  argued  and  sub- 
mitted to  the  court.  The  learned  District  Judge  dis- 
regarded or  rejected  the  only  defense  made  by  the 
Districts  to  the  enforcement  of  appellants'  mortgage, 
and  there  can  be  no  question  but  the  court  was  right 
in  holding  that  the  defense  referred  to  was  wholly  in- 
sufficient in  law. 

In  justice  to  appellees  and  their  counsel,  we  should 
also  say  that  the  theory  upon  which  the  Court  held 
the  mortgage  inoperative  as  against  the  interests 
conveyed  to  the  Districts  originated  entirely  with 
the  Court  after  the  cause  had  been  submitted,  and 
was  not  proposed  or  urged  by  appellees.  The  issues, 
therefore,  which  appellants  are  now  required  to  meet 
are  not  the  issues  upon  which  the  case  was  tried  and 
submitted  in  the  court  below.  The  views  of  the  court 
below  cannot  prevail.  Vested  rights  under  a  valid 
mortgage  are  thereby  destroyed,  and  the  mortgagee 
given  no  protection  whatsoever. 

As  illustrative  of  how  appellees  were  permitted  to 
play  fast  and  loose  with  the  mortgaged  property  after 
the  mortgage  was  given,  we  call  attention  to  the  or- 
iginal contract  of  August  22,  1910,  with  the  Sunny- 
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side  Irrigation  District,  which  provided  that  that 
District  had  the  right  to  purchase  an  undivided  35.26 
per  cent  interest  in  the  water  rights  and  irrigation 
system  to  be  constructed  by  the  Crane  Creek  Com- 
pany (Trans,  p.  104) ;  whereas  the  decree  in  the  case 
gives  the  Sunnyside  District  an  undivided  47.2  per 
cent  or  nearly  12  per  cent  more  than  the  contract  of 
August  22, 1910,  required  the  Crane  Creek  Company 
to  convey  to  that  District. 

Appellants'  mortgage  expressly  permitted  the 
Crane  Creek  Company  to  carry  out  the  contract  of 
August  22nd,  (Trans,  p.  37)  upon  certain  conditions 
which,  when  complied  with,  would  entitle  the  Dis- 
tricts to  a  release  of  the  mortgage  as  to  the  interests 
to  be  conveyed  thereunder  to  the  Districts.  Had  that 
contract  been  carried  out  according  to  its  terms,  and 
if  the  law  were  as  applied  by  the  lower  court  in  this 
case,  then  the  Crane  Creek  Company's  interests  in 
the  system  would  now  be  substantially  12  per  cent 
greater  than  it  is,  all  of  which  would  be  under  appel- 
lants' mortgage.  The  complete  disregard  of  appel- 
lants' mortgage  disclosed  by  the  record,  seems  almost 
shocking  and  cannot  be  justified  upon  any  theory. 

Pages  124  to  150  of  the  transcript  of  the  record 
are  taken  up  with  contracts  between  appellees,  or  one 
or  the  other  of  them,  and  the  Crane  Creek  Company, 
modifying  and  changing  the  contracts  of  August  22, 
1910,  after  the  mortgage  was  given  and  all  without 
the  knowledge  or  consent  of  the  mortgagee ;  in  many 
cases  the  changes  are  most  material.  Among  other 
things,  the  manner  of  payment  was  changed,  and  it 
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was  agreed  under  a  contract  between  the  Crane 
Creek  Company  and  the  Districts,  dated  October  16, 
1913,  that  the  District  bonds  were  to  be  sold  at  60 
per  cent  of  their  face  or  par  value,  and  that  the 
money  should  be  deposited  in  the  First  National 
Bank  of  Weiser  as  Trustee  for  the  Districts,  and  that 
such  money  should  be  paid  to  the  Crane  Creek  Com- 
pany only  in  such  amounts  and  at  such  times  as  the 
Board  of  Directors  of  the  District  might  authorize. 
(Trans,  pp.  140-141  and  162). 

If  the  Districts  and  the  Crane  Creek  Company  as 
late  as  October  16,  1913, — two  years  after  the  mort- 
gage was  given  and  while  all  parties  had  full  notice 
and  knowledge  of  the  terms  of  the  mortgage — could 
agree  that  the  bonds  of  the  Districts  should  be  con- 
verted into  cash  on  the  basis  of  60  per  cent  of  their 
par  value,  it  is  not  surprising  that  the  trial  court 
found  that  there  was  no  evidence  that  there  was  any 
balance  to  apply  on  the  mortgage. 

The  conclusion  seems  justified  that,  in  the  opinion 
of  the  trial  court,  the  Districts  had  the  right  to  pay 
the  purchase  price,  direct  to  the  mortgagor  or  to 
claimants,  who  had  furnished  labor  or  material  to- 
wards the  construction  of  the  system,  and  that  the 
mortgagees  have  no  claim  against  the  Districts  as 
long  as  the  Districts  can  show  that  they  had  paid  to 
some  one  the  full  amount  of  the  purchase  price.  In 
other  words,  the  Districts  could  select  the  creditors  of 
the  mortgagor  that  should  be  paid,  or  they  could  pay 
the  money  direct  to  the  mortgagor.  If  that  be  the  law, 
then  a  mortgage  on  property  subject  to  an  execu- 
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tory  contract  is  of  no  value  whatever,  for  it  affords 
no  protection  to  the  mortgagee ;  it  gives  him  no  right 
against  the  mortgaged  property  which  the  parties 
to  the  contract  are  compelled  to  respect. 

We  pass  now  to  a  consideration  of  another  ques- 
tion raised  by  the  Court  and  that  apparently  led  to 
the  conclusions  reached  in  this  case,  viz:  whether 
under  the  doctrine  of  relation  the  deeds  to  the  Dis- 
tricts relate  back  to  the  date  of  the  original  contracts 
so  as  to  cut  off  the  lien  of  appellants'  mortgage. 

THE  DEEDS  TO  THE  DISTRICTS  CAN  NOT 
RELATE  BACK  TO  THE  ORIGINAL  CON- 
TRACTS SO  AS  TO  CUT  OFF  THE  LIEN 
OF  APPELLANTS'  MORTGAGE. 

The  crucial  point  in  this  case  would  seem  to  be  the 
application  of  the  doctrine  of  relation.  It  is  con- 
ceded that  a  deed  takes  effect  only  from  delivery, 
but  that  in  certain  cases  a  deed  may  relate  back  to 
the  time  of  a  contract  for  the  purchase  of  the  land 
conveyed.  The  trial  court  held  that  the  case  at  bar 
was  such  a  case,  notwithstanding  the  fact  that  the 
application  of  the  doctrine  destroyed  practically  all 
of  the  security  for  the  intervening  mortgage  of  ap- 
pellants on  which  over  $35,000.00,  with  interest  for 
a  year  and  a  half  was  due. 

We  contend  that  the  Crane  Creek  Company  had  a 
right  to  mortgage  its  interest  in  this  irrigation  sys- 
tem and  these  contracts  to  appellants;  that  the  Dis- 
tricts had  at  most  only  an  equitable  interest  in  the 
project  prior  to  the  making  of  the  various  deeds 
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purporting  to  convey  them  the  legal  title,  and  the 
Districts  having  paid  the  Crane  Creek  Company  for 
the  system  after  notice  of  appellants'  mortgage,  did 
so  at  their  peril ;  and  finally  that  the  doctrine  of  re- 
lation is  a  mere  fiction  of  law  and  is  never  allowed  to 
operate  to  the  prejudice  of  third  persons,  and  partic- 
ularly not  so  as  to  restrict  or  destroy  the  rights  of  an 
assignee  of  the  vendor's  interest  in  a  contract  of  sale. 

Under  an  ordinary  contract  for  the  sale  of  realty 
the  equitable  title  to  the  property  vests  in  the  pur- 
chaser when  the  contract  is  executed  and  the  legal 
title  remains  in  the  vendor  as  security  for  the  pur- 
chase money  unpaid. 

39  Cyc.  1301-1303. 

1  Pomeroy  Equity,  Sec.  368,  372. 

3  Pomeroy,  Sec.  1260. 

In  3  Pomeroy,  Sec.  1261,  the  author  says: 

''He  (the  vendor)  holds  the  legal  title  as  secur- 
ity for  the  performance  of  the  vendee's  obligation, 
and  as  trustee  for  the  vendee,  subject  to  such  per- 
formance, and  that  title  may  be  conveyed  or  de- 
vised, and  will  descend  to  his  heirs." 

In  Gessner  vs.  Palmater,  89  Cal.  89,  24  Pac.  608, 
26  Pac.  789,  13  L.  R.  A.  187,. the  Court  said:  (13 
L.  R.  A.,  pagel88.) 

"Where  the  vendor  holds  the  legal  title  under 
an  unexecuted  contract  for  the  conveyance  of  the 
land  upon  payment  of  the  purchase  money,  the 
transaction  shows  upon  its  face  that  he  holds  it 
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as  security.  The  vendee  cannot  prejudice  that 
title,  or  in  any  way  devest  it,  except  by  perform- 
ance of  the  act  for  which  the  vendor  holds  it.  The 
vendor's  security  is  something  stronger  than  a 
mortgage,  because  the  legal  title  is  retained  as 
security.  Stevens  vs.  Chadwick,  10  Kan.  413.  It 
has  been  called  an  'imperfect'  or  'equitable'  mort- 
gage, which  is  a  more  appropriate  term  than 
Vendors'  lien.'  Moore  vs.  Lackey,  53  Miss.  85. 
In  many  of  the  best-considered  cases,  including 
Sparks  vs.  Hess,  supra,  it  is  treated  as  if  it  had 
the  similitude  of  a  mortgage,  subject  to  foreclo- 
sure in  the  same  way  a  mortgage  is  foreclosed. 
There  is  no  necessity  for  any  lien  by  implica- 
tion. Where  the  title  is  not  to  pass  until  the  ven- 
dee pays  the  purchase  price,  the  land  is  by  express 
contract  held  in  pledge  for  such  payment,  and  the 
notes  and  contract  may  be  considered  as  an  in- 
strument in  the  nature  of  a  mortgage.  It  is  a  lien 
by  contract,  is  an  incident  to  the  debt,  and  the  as- 
signee of  notes  given  for  the  purchase  money, 
like  the  assignee  of  a  note  secured  by  mortgage,  is 
entitled  to  the  benefit  of  the  security.  Avery  vs. 
Clark,  87  Cal.  619  (filed  February  6,  1891); 
Wright  vs.  Troutman,  81  111.  374;  Adams  vs. 
Cowherd,  30  Mo.  460;  Lowery  vs.  Peterson,  75 
Ala.  109 ;  Bradley  vs.  Curtis,  79  Ky.  327 ;  McClin- 
tic  vs.  Wise,  25  Gratt.  448 ;  Lagow  vs.  Badollet, 
1  Blackf.  419;  Dingley  vs.  Bank  of  Ventura, 
57  Cal.  471." 
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The  law  on  this  point  is  well  stated  in  the  brief 
opinion  in  Taylor  vs.  McKinney,  20  Cal.  at  page  620, 
which  is  as  follows : 

''This  is  an  action  to  recover  the  purchase 
money  of  certain  real  estate,  and  to  enforce  a  ven- 
dor's lien  for  its  payment.  It  is  unnecessary  to 
notice  the  points  raised  upon  matters  of  evidence, 
except  to  say  that  there  is  nothing  in  them  to  jus- 
tify us  in  disturbing  the  findings.  The  case,  in 
other  respects,  is  similar  to  that  of  Sparks  vs. 
Hess,  ( 15  Cal.  186  )  the  only  difference  being  that 
here  the  contract  has  been  assigned,  and  it  is 
claimed  that  the  lien  of  a  vendor  is  not  assignable. 
The  vendor  not  only  assigned  the  contract,  but  ex- 
ecuted to  the  assignee  a  conveyance  of  the  prop- 
erty; and  there  is  no  doubt  that  the  effect  was  to 
vest  in  the  latter  all  the  rights  and  equities  per- 
taining to  the  former.  The  assignee  holds  the  title 
as  security  for  the  payment  of  the  money,  and  it 
would  be  an  anomaly  in  legal  proceedings  if  this 
security  could  not  be  enforced  as  a  lien  upon  the 
property." 
See  also : 

39  Cyc.  1664,  1665. 

Avery  vs.  Clark,  87  Cal.  619;  25  Pac.  919. 

Lagow  vs.  Badollet,  1  Blackf.  416,  12  Am. 

Dec.  258. 
Nat.  Bank  of  Com.  vs.  Lock,  17  Wash.  528, 
50  Pac.  478. 

If  this  interest  can  be  conveyed  outright  it  can  be 
mortgaged,  for  Sec.  3403,  Idaho  Revised  Codes,  pro- 
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vides,  ^'any  interest  in  real  property  which  is  capa- 
ble of  being  transferred  can  be  mortgaged,"  and  if 
the  interest  of  the  Crane  Creek  Company  is  consid- 
ered more  as  in  the  nature  of  personal  estate,  the 
mortgage  is  clearly  sufficient  as  an  assignment  of  the 
right  of  the  Crane  Creek  Company  to  collect  the  bal- 
ance of  the  purchase  price  for  the  system. 

In  Lamm  vs.  Armstrong,  95  Minn.  434,  104  N.  W. 
304,  111  Am.  St.  Rep.  479,  5  Ann.  Cas.  418,  the  Court 
held  that  a  subsequent  cancellation  of  a  contract  for 
the  sale  of  realty  by  the  vendor  did  not  affect  the 
rights  of  a  party  to  whom  he  had  assigned  such  con- 
tract as  security  for  a  loan.  The  note  on  this  case 
in  Vol.  5,  Am.  &  Eng.  Ann.  Cases,  contains  a  valu- 
able collection  of  the  authorities  on  this  point. 
The  Court  said :     (Am.  St.  Rep.,  page  481. ) 

"It  is  elementary,  in  cases  of  executory  con- 
tracts of  this  nature,  that  the  vendor  continues  in 
a  strict  legal  sense  the  owner  of  the  land  until 
the  purchase  price  is  paid;  the  vendee  holding 
only  the  equitable  title,  the  legal  title  remaining  in 
the  vendor  as  security :  Minneapolis  etc.  Ry.  Co., 
vs.  Wilson,  25  Minn.  382 ;  Berryhill  vs.  Potter,  42 
Minn.  279,  44  N.  W.  251.  With  the  legal  title  in 
the  vendor,  he  would  have  the  clear  right  to  mort- 
gage the  property,  either  by  an  assignment  of  the 
contract  of  sale  or  directly  by  execution  of  a  for- 
mal instrument  for  that  purpose.  Either  of  which 
would,  of  course,  be  subject  to  all  the  rights  of  the 
vendee.  It  is  certain  that  the  parties  to  this  trans- 
action had  in  mind  adequate  security  for  the  pay- 
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ment  of  the  indebtedness  to  Lamm,  and  the  result 
of  their  action  must  be  held  to  effectuate  their  in- 
tent, to  have  created  the  relation  of  mortgagor 
and  mortgagee  between  them:  11  Am.  &  Eng. 
Ency.  of  Law,  2d  ed.,  129,  and  cases  cited.  The 
assignment  was,  in  effect,  a  transfer  to  the  as- 
signee of  the  assignor's  lien  for  the  purchase  price 
of  the  land.  The  fact  that  Armstrong  subsequent- 
ly canceled  the  contract  by  an  agreement  with  the 
vendee  does  not  affect  the  rights  of  Lamm." 

At  most  the  interest  of  the  irrigation  districts  un- 
der the  contracts  of  August  22nd,  1910,  was  merely 
the  right  in  equity  to  compel  a  conveyance  of  the 
system  upon  full  payment  by  them  and  performance 
of  all  their  obligations,  and  we  do  not  think  these 
contracts  conveyed  an  equitable  interest  in  the  real 
estate.  The  contracts  were  wholly  executory  when 
appellants  took  their  mortgage.  Not  a  dollar  had 
been  paid  and  no  work  had  been  done  since  the  con- 
tracts had  been  made.  Furthermore,  these  were  not 
contracts  which  a  court  of  equity  would  specifically 
enforce  at  that  time,  because  they  involved  the  con- 
struction of  a  large  irrigation  project  which  it  was 
estimated  would  occupy  nearly  two  years.  It  is  well 
settled  that  courts  of  equity  will  not  enforce  such 
contracts. 

See: 

Texas  &  Pac.  Ry.  Co.  vs.  Marshall,  136  U. 

S.  393,  34  Law  Ed.,  385-390. 
Farmers'  Loan  &  Trust  Co.  vs.  Burbank 
P.  &  W.  Co.,  196  Fed.  539. 
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Under  these  circumstances  the  Districts  did  not 
and  could  not  have  an  equitable  interest  in  the  pro- 
ject until  they  were  in  a  position  to  compel  specific 
performance  of  the  obligations  of  the  other  party. 
That  is  to  say,  if  the  Crane  Creek  Company  had  con- 
structed the  project  and  refused  to  convey  the  Dis- 
tricts after  full  performance  on  their  part  could  have 
compelled  a  conveyance. 

The  position  of  the  Districts  under  this  contract 
is  well  illustrated  by  the  case  of  Smith  vs.  Jones, 
(Utah),  60  Pac.  1104,  where  the  Court  states: 

''Nor  was  the  nature  of  the  contract  such  as  to 
create  an  equitable  title  in  the  purchasers.  Smith 
could  not  enforce  performance  on  the  part  of 
those  with  whom  he  contracted.  The  considera- 
tion of  $5,000  was  to  be  paid  only  out  of  the  min- 
eral to  be  produced,  and  the  mineral  v^^as  a  thing 
not  in  esse,  but  formed  a  part  of  the  earth,  and 
the  agreement  contained  no  provision  by  which 
its  production  could  be  compelled,  and  there  was 
no  obligation  to  convey  the  land  until  the  consid- 
eration was  paid.  The  agreement  w^as  but  an  op- 
tion to  purchase,  and  gave  to  the  prospective  pur- 
chasers a  right  to  extract  ore.  'A  mere  contract 
or  covenant  to  convey  at  a  future  time  on  the  pur- 
chaser performing  certain  acts  does  not  create 
an  equitable  title.  It  is  but  an  agreement  that 
may  ripen  into  an  equitable  title.  When  the  pur- 
chaser performs  all  acts  necessary  to  entitle  him 
to  a  deed,  then,  and  not  till  then,  he  has  an  equit- 
able title,  and  may  compel  a  conveyance.    Bisp. 
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Eq.  Sec.  365.  When  the  purchaser  is  in  a  position 
to  compel  a  conveyance  by  a  bill  in  chancery,  he 
then  holds  the  equitable  title.  Before  that  he  only 
has  a  contract  for  a  title  when  he  performs  his 
part  of  the  agreement'." 

To  the  same  effect  are : 

Bartlesville  Oil  Co.  vs.  Hill,  30  Okla.  829, 

122  Pac.  208. 
Younkman  vs.  Hillman,  53  Wash.,  661,  102 

Pac.  773. 

But  if  we  assume  that  the  Districts  had  an  equit- 
able interest  in  the  project  by  virtue  of  their  con- 
tracts, nevertheless  appellants'  mortgage  was  valid 
and  gave  a  lien  upon  the  legal  title  held  by  the  Crane 
Creek  Company  as  security  for  the  payment  of  the 
purchase  price,  and  this  lien  transferred  to  appel- 
lants' the  right  to  receive  such  payments  until  their 
mortgage  was  satisfied.  Actual  knowledge  of  ap- 
pellants' right  is  clearly  brought  home  to  both  Dis- 
tricts (Trans.,  page  159  and  page  165),  and  pay- 
ments made  by  the  Districts  to  the  Crane  Creek 
Company  were  made  at  their  peril.  This  is  clearly 
shown  by  the  case  of  Laughlin  vs.  North  Wisconsin 
Lbr.  Co.,  176  Fed.  772,  where  at  page  777  the  Court 
states : 

"Every  purchaser  of  land  by  executory  con- 
tract knows  that  the  vendor  has  the  jus  dispon- 
endi.  The  land  is  not  made  inalienable  merely 
by  contracting  to  sell  it.  In  case  of  a  transfer  the 
vendor  has  no  right  to  receive  the  money  if  the 
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vendee  knows  of  the  conveyance.    If  he  pays  the 
vendor,  he  may  have  to  pay  again." 

This  decision  is  affirmed  by  the  Circuit  Court  of 
Appeals  in  193  Federal,  page  367. 

In  Southern  Bldg.  Assn.  vs.  Page,  46  W.  Vir.  302, 
33  S.  E.  336,  one  Page  gave  a  title  bond  to  Miller  for 
a  half  interest  in  a  piece  of  property  and  later  gave 
a  trust  deed  of  all  his  property  to  plaintiff  as  secur- 
ity for  a  $5,000.00  loan.  Both  the  bond  and  the  deed 
were  recorded.  Miller  claimed  to  have  paid  Page 
and  Page  had  given  him  a  deed  after  the  date  of  the 
mortgage.  It  was  held  that  Miller  could  not  pay 
Page  except  at  his  own  risk  and  peril,  but  should 
have  paid  the  plaintiff;  that  it  was  a  fraud  for  Page 
to  receive  the  money  and  Miller  could  not  take  ad- 
vantage of  such  fraud,  and  finally  that  Page's  subse- 
quent deed  was  of  no  effect  until  the  trust  deed  was 
released. 

In  Mutual  Aid  etc.  Co.  vs.  Gashe,  56  Ohio  St.  273, 
46  N.  E.  985,  one  Ransom  made  a  contract  of  sale  to 
the  Ohio  Company  which  went  into  possession  and 
began  construction  of  a  manufacturing  plant.  After 
rights  to  mechanics'  liens  had  been  initiated  by  such 
work  Ransom  deeded  the  property  to  Paine  and 
Paine  mortgaged  it  to  the  plaintiff.  Shortly  after 
the  mortgage  he  gave  the  Ohio  Company  a  deed.  The 
contest  was  between  the  lien  claimants  and  the  mort- 
gagee, and  the  Court  held  that  the  mortgagee  had 
priority  over  them  to  the  extent  that  the  purchase 
price  was  unpaid  at  the  date  of  the  mortgage.    The 
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following  passage  from  the  Court's  opinion  gives  an 
accurate  statement  of  the  law: 

'The  right  of  one  who  enters  into  a  contract  to 
convey  land,  but  retains  the  legal  title,  and  is  not 
bound  to  convey  it  to  the  purchaser  until  full  pay- 
ment has  been  made,  stands  upon  a  different  and 
more  substantial  foundation  than  one  who  has 
conveyed  his  land  away.  Whatever  the  rights  of 
the  latter  may  be,  and  howsoever  easily  lost,  the 
former  has  reserved  to  himself  the  title,  and  can 
be  divested  of  it  only  by  a  full  compliance  with 
the  terms  of  the  contract.  This  legal  title  he  can 
convey  to  another,  subject,  however,  to  the  rights 
of  the  prior  vendee;  but  the  rights  of  the  prior 
vendee  against  the  new  owner  of  the  legal  title 
are  no  greater  than  they  were  against  his  ven- 
dor. It  is  within  the  power  of  the  original  vendor 
to  convey  to  any  purchaser  the  legal  title,  and 
such  purchaser  will  stand  in  the  shoes  of  his 
grantor.  In  the  case  under  consideration.  Ran- 
som, the  vendor  of  the  Ohio  Lumber  &  Manufac- 
turing Company,  conveyed  the  legal  title  to  Bar- 
tram  L.  Paine.  By  this  conveyance  Paine  be- 
came vested  with  every  right  that  Ransom  had 
previously  possessed.  While  the  legal  title  was  in 
Paine  he  conveyed  it  by  way  of  mortgage  to  the 
plaintiff  in  error,  the  Mutual  Aid  Building  & 
Loan  Company,  to  secure  a  loan  of  about  $5,000. 
This  Paine  had  a  perfect  right  to  do,  and  by  this 
mortgage  he  conveyed  to  the  Mutual  Aid  Build- 
ing &  Loan  Company  every  right  possessed  by 
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him,  which  as  we  have  seen,  was  precisely  those 
that  the  original  vendor,  Ranson,  had  under  his 
contract  of  sale ;  and  that  was  that  the  balance  of 
the  purchase  price  should  be  paid  before  the  ven- 
dee, the  Ohio  Lumber  &  Manufacturing  Com- 
pany, was  entitled  to  receive  an  absolute  convey- 
ance for  the  lots.  The  rights  of  the  mortgagee, 
the  loan  association,  having  become  fixed  by  the 
execution  to  it  of  the  mortgage,  it  had  no  further 
concern  about  the  actions  of  Paine,  its  mortgagor. 
His  subsequent  action  could  not  impair  its  rights. 
His  deed  conveying  these  seven  lots  to  the  Ohio 
Lumber  &  Manufacturing  Company,  executed 
and  delivered  after  the  mortgage  lien  had  attach- 
ed, did  not  impair  that  lien.  True,  it  placed  the 
legal  title  in  the  grantee,  but  the  'interest'  of  the 
grantee  was  not  thereby  enlarged.  Its  obligation 
to  pay  the  purchase  price  before  the  ownership 
became  complete  still  remained.  This  obligation 
has  assumed  a  new  form.  Instead  of  being  em- 
bodied in  a  contract  for  the  sale  and  purchase  of 
the  lots  in  question,  it  was  evidenced  by  the  mort- 
gage thereon.  Nevertheless,  it  was  in  fact  the 
same.  Houck,  Liens,  Sec.  145.  Courts  of  equity, 
in  reaching  their  conclusions,  regard  the  sub- 
stance of  things,  rather  than  their  mere  forms." 

In  some  of  the  cases  on  this  subject  we  find  that 
the  purchase  money,  notes  and  other  evidences  of 
indebtedness  have  been  transferred  to  one  person 
and  the  legal  title  in  the  property  conveyed  to  an- 
other.    That  was  the  case  in  Georgia  State  Assn. 
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vs.  Faison,  114  Ga.,  655,  40  S.  E.  760,  where  it  was 
held  that  the  transfer  of  the  notes  carried  the  lien. 
The  Court  said : 

"The  purchaser  of  the  vendor's  interest  is  en- 
titled to  call  for  the  balance  of  the  purchase 
money  as  the  representative  of  the  vendor." 

In  the  present  case  the  entire  interest  of  the 
Crane  Creek  Company,  including  the  contracts  with 
the  Districts  were  transferred,  and  the  Districts 
had  full  knowledge  of  the  transfer  so  there  can  be 
no  question  but  that  they  paid  the  Crane  Creek  Com- 
pany at  their  peril. 

In  the  case  of  Ten  Eick  vs.  Simpson,  1  Sandf. 
Chanc.  (N.  Y).  244  it  was  held  that  under  similar 
circumstances  the  vendee  must  pay  the  vendor's  as- 
signee in  order  to  get  a  clear  title,  although  he  had 
already  paid  the  vendor.  Other  cases  in  support  of 
the  above  rule  are: 

Elliott  vs.  Delaney,  217  Mo.  14,  116  S.  W. 

494. 
Tait  vs.  Reid,  (Iowa)  139  N.  W.  1101. 
Minaker  vs.  Sunset  Etc.  Assn.,  Cal.  App. 

145  Pac.  542. 
Fargo  vs.  Wade  (Ore.)  142  Pac.  830. 
Wright  vs.  Troutman,  81  111.  374. 
Lowery  vs.  Peterson,  75  Ala.  109. 
Adams  vs.  Cowherd,  30  Mo.  458. 
Russell  vs.  Kirkbride,  62  Tex.  455. 
McClintic  vs.   Wise's  Administrators,   25 
Gratt.  448. 


Crane  Creek  Irngation  L.  &  P.  Co.,  et  al.      53 

It  follows  necessarily  from  the  above  authorities 
that  the  Crane  Creek  Company  had  deprived  itself 
by  the  mortgage  to  appellants  of  the  power  to  con- 
vey the  legal  title  to  any  part  of  this  system,  other- 
wise than  subject  to  appellants'  mortgage.  Nor  can 
the  fiction  of  relation  be  relied  upon  to  release  the 
irrigation  system  from  appellants'  mortgage,  be- 
cause that  fiction  is  only  applied  as  between  the  par- 
ties, and  in  the  interest  of  justice  and  not  in  order 
to  work  an  injustice  to  third  parties. 

The  rule  is  laid  down  clearly  in  1  Devlin  on  Real 
Estate,  Sec.  264,  as  follows: 

"A  deed  takes  effect  only  from  the  date  of  its 
delivery,  which  may  be  either  actual  or  construc- 
tive. Between  the  same  parties  a  deed  may  some- 
times, for  the  furtherance  of  justice,  be  permitted 
in  its  operation  to  relate  back  to  the  time  of  the 
contract  for  the  purchase  of  the  land  to  be  con- 
veyed by  the  deed;  but  this  effect  will  not  be 
given  to  it  when  wrong  would  thereby  be  done  to 
strangers." 

This  rule  has  been  recognized  since  the  time  of 
Lord  Coke  when  it  was  announced  and  followed  in 
the  case  of  Butler  &  Baker,  3  Coke  Reports,  25,  29b. 

In  Jackson  vs.  Davenport,  20  Johns.  (N.  Y.)  536, 
at  page  550,  in  refusing  to  allow  a  deed  executed  un- 
der a  power  to  relate  back,  the  Court  states : 

"The  doctrine,  that  a  deed  executing  a  power 
refers  back  to  the  instrument  creating  the  power, 
so  that  the  party  is  deemed  to  take  under  the 
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deed  from  the  grantor  by  whom  the  power  was 
created,  and  not  from  the  power,  is  a  fiction  of 
law,  and  so  it  was  considered  in  Bartleit  vs. 
Ramsden,  (1  Keb.  570)  relatio  est  fictio  juris 
according  to  the  resolution  in  MenviFs  case,  (13 
Co.)  and  is  upheld  to  advance  a  right,  not  to  ad- 
vance a  wrong,  or  to  defeat  collateral  acts  which 
are  lawful,  and  especially  if  they  concern  strang- 
ers. The  limitation  of  the  fiction,  so  as  to  pre- 
vent it  from  doing  injury  to  strangers,  or  defeat- 
ing mesne  lawful  acts,  is  the  common  language 
of  the  books."     (Citing  cases.) 

In  Murphree  vs.  Countiss,  58  Miss.  712,  717,  N. 
made  a  contract  of  sale  with  Murphree.  Later,  Coun- 
tiss agreed  to  pay  N,  who  was  to  make  a  deed  to 
Murphree,  and  the  latter  agreed  to  execute  a  mort- 
gage to  Countiss.  After  he  had  received  the  deed 
Murphree  refused  to  make  the  mortgage  and  the 
Court  held  Countiss  was  entitled  to  a  lien  on  the  land, 
and  this  lien  was  not  defeated  by  the  deed  to  Murph- 
ree.   The  Court  says: 

"Between  the  time  of  the  execution  of  the  note 
to  Countiss  and  the  reception  of  the  deed  by  Mur- 
phree, the  latter  held  the  land  under  a  title  bond, 
which  by  agreement  of  all  parties  had  been  made 
payable  to  Countiss,  the  assignee  of  the  vendor. 
Such  a  lien  being  assignable  will  not  be  defeated 
by  the  subsequent  reception  of  the  deed,  so  long 
as  the  land  remains  in  the  hands  of  the  vendee  or 
his  grantees  with  notice." 
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The  case  last  cited  seems  squarely  in  point,  as  does 
also  that  of  Jackson  vs.  Bard,  4  Johns.  230,  4  Am. 
Dec.  267.    The  facts  as  far  as  they  involve  this  ques- 
tion were  as  follows :    Smith  contracted  to  buy  land 
from  Dickenson  in  the  summer  of  1798  and  Dicken- 
son mortgaged  the  same  land  to  Barton,  March  8th, 
1799.    Under  this  mortgage  the  land  was  eventually 
sold  on  foreclosure  to  plaintiffs.     Smith  obtained  a 
deed  from  Dickenson  March  11th,  1799,  and  claimed 
that  his  title  under  this  deed  related  back  to  the  date 
of  the  contract.    The  Court  refused  to  apply  the  doc- 
trine of  relation,  saying  at  page  269  of  4  Am.  Dec. : 
''The  deed  from  Dickenson  to  Smith  cannot,  in 
its  operation,  relate  back  to  the  time  the  contract 
between  them  was  made,  so  as  to  bring  it  within 
the  scope  of  the  decision  in  the  case  of  Jackson 
vs.  Raymond,  1  Johns.  85,  note.    It  is  a  general 
rule,  with  respect  to  the  doctrine  of  relation,  that 
it  shall  not  do  wrong  to  strangers ;  as  between  the 
same  parties  it  may  be  adopted  for  the  advance- 
ment of  justice:  3  Caines,  263.     Barton  was  a 
stranger  to  the  contract  between  Dickenson  and 
Smith,  and  it  would  he  the  extreme  of  injustice 
to  "permit  his  mortgage  to  be  defeated,  by  consid- 
ering Smithes  deed  to  take  effect  by  relation  from 
the  time  he  made  his  contract  for  the  purchase  of 
the  premises. ^^ 

In  Barnes  vs.  Cox,  Neb.  79,  N.  W.  550,  the  Court 
says: 

'The  doctrine  of  relation  can  not  be  given  ef- 
fect to  the  prejudice  of  third  parties  who  acquir- 


56  Maney  Brothers  &  Company  vs. 

ed  rights  in  the  property  before  the  actual  de- 
livery of  the  conveyance." 

The  same  Court  in  Rogers  vs.  Heads  Iron  Foun- 
dry, 70  N.  W.  527,  sustained  the  above  rule,  citing 
and  commenting  upon  a  great  many  of  the  cases  in- 
volving this  question.  Other  cases  to  the  same  ef- 
fect are : 

Eirich  vs.  Leitschuh,  81  111.  App.  573. 

Pratt  vs.  Potter,  21  Barb.  (N.  Y.)  589. 

Fite  vs.  Doe,  1  Blackf.  (Ind.)  127. 

The  same  rule  is  frequently  applied  where  credit- 
ors of  a  vendee  levy  execution  upon  his  interest  be- 
fore he  has  received  full  payment  or  delivered  a 
deed.     In  such  cases  the  creditor  is  entitled  only  to 
a  lien  for  the  balance  of  the  purchase  money  due  at 
the  date  of  the  levy.    It  is  said  in  39  Cyc.  page  1557 : 
''According  to  the  prevailing  rule,  a  judgment 
recovered  against  a  vendor  after  the  making  of 
the  contract    *     *     *    and  before  execution  and 
delivery  of  a  deed  is  a  lien  on  the  legal  title  and 
binds  the  land  to  the  extent  of  the  unpaid  pur- 
chase money." 

And  then  numerous  State  decisions  sustaining  this 
view  are  cited.     Then  the  author  further  states: 
"But  it  does  not  displace  or  otherwise  impair 
the  right  of  the  purchaser  under  his  contract." 

If  a  judgment  can  thus  become  a  lien  on  the 
vendor's  interests,  why  not  a  mortgage? 

In  Tomlinson  vs.  Blackburn,  37  N.  C.  509,  it  is 
held: 
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''Land  under  contract  of  sale,  but  before  a  con- 
veyance or  the  payment  of  the  purchase  money, 
was  taken  on  execution  against  the  vendor.  Held, 
that  the  purchaser  under  the  contract  could  not 
be  relieved  against  a  purchaser  under  the  execu- 
tion with  notice  of  the  prior  contract,  except  up- 
on paying  to  such  purchaser  the  price  paid  by 
him,  or  the  price  under  the  said  contract." 

In  O'Neil  vs.  Wabash  Ave.  Church,  4  Biss.  482, 
Federal  Case  10,531,  one  Bronson  made  a  contract 
for  the  sale  of  land  to  O'Neil,  payments  to  be  made 
in  installments,  and  the  contract  was  recorded.  Later 
the  land  was  levied  upon  under  a  judgment  against 
Bronson  and  sold,  and  a  Sheriff's  deed  given  there- 
for. Still  later  Bronson  gave  O'Neil  a  deed  to  the 
property  and  the  controversy  was  between  him  and 
the  execution  purchaser  or  his  grantee.  The  Court 
held  that  title  could  not  relate  back  to  the  date  of  the 
contract  so  as  to  cut  off  intervening  rights.  The 
Court  stated: 

"It  seems  to  me  that,  under  such  circum- 
stances, where  a  contract  of  sale  is  made,  and 
only  a  small  part  of  the  purchase  money  paid, 
and  a  judgment  is  afterwards  obtained  against 
the  owner  of  the  land  that  judgment  binds  his 
interest,  whatever  it  may  be,  and  it  is  subject  to 
sale  under  that  judgment.  It  is  a  doctrine  at- 
tended with  very  serious  consequences,  to  hold 
that,  under  such  circumstances,  when  a  deed  is 
made  by  a  vendor  to  a  vendee,  it  relates  back  so 
as  to  cut  off  all  equities  which  may  have  inter- 
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vened,  and  of  which  it  may  be  the  whole  world 
would  be  obliged  to  take  notice." 

In  May  vs.  Emerson,  52  Ore.  262,  96  Pac.  454, 
at  page  455,  the  Court  says : 

"It  is  beyond  controversy  that  the  title  re- 
mains in  the  vendor  until  the  actual  delivery  of 
the  deed.  The  vendor  still  has  not  only  the  legal 
title,  but  also  an  interest  in  the  property  as  se- 
curity for  the  payment  of  the  purchase  price ;  and 
this  interest  should  be  and  is  available  to  a  credi- 
tor through  the  lien  of  his  judgment,  which  lays 
hold  of  such  legal  title,  and  thereafter  payments 
made  to  the  vendor  to  the  vendee  are  at  his  peril." 

The  opinion  of  the  trial  court  lays  emphasis  upon 
the  fact  that  the  contract  between  the  Crane  Creek 
Company  and  the  Districts  calls  for  a  conveyance  to 
the  latter  free  from  encumbrances,  but  this  does  not 
enable  these  parties  to  eliminate  appellants'  mort- 
gage by  the  mere  artifice  of  a  conveyance.  Appel- 
lants' mortgage  of  which  the  Districts  had  both  con- 
structive and  actual  notice  contains  the  following 
provisions:     (Trans,  pages  37  and  38). 

"1.  The  mortgagor  shall  have  the  right  to 
carry  out  its  contract  with  what  is  known  as  the 
Sunnyside  Irrigation  District,  which  contract 
bears  date  of  August  22nd,  1910.  But  the  mort- 
gagees shall  not  be  required  to  release  the  lien  of 
this  indenture  on  any  of  the  property  herein  de- 
scribed, or  upon  the  property  to  be  conveyed  un- 
der said  contract  by  the  mortgagor  to  said  Sunny- 
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side  Irrigation  District,  until  there  has  been  de- 
posited, as  additional  security  for  the  indebted- 
ness secured  hereby,  with  F.  F.  Johnson,  Cashier 
of  the  Boise  City  National  Bank,  of  Boise,  Idaho, 
as  trustee,  Seventy-five  Thousand  Dollars,  ($75,- 
000.00)  par  value  of  the  legally  issued  bonds  of 
said  irrigation  district,  the  legality  of  which  said 
bonds  shall  first  have  been  approved  by  the  Su- 
preme Court  of  the  State  of  Idaho.  But  upon 
such  bonds  being  delivered  the  mortgagees  agree 
to  fully  release  from  the  lien  of  this  indenture 
the  interest  to  be  conveyed  by  the  mortgagor  un- 
der its  said  contract  to  said  Sunnyside  Irrigation 
District. 

''2.  The  mortgagor  shall  likewise  have  the 
right  to  carry  out  its  contract  with  what  is 
known  as  the  Crane  Creek  Irrigation  District, 
which  contract  bears  date  of  August  22nd,  1910. 
But  the  mortgagees  shall  not  be  required  to  re- 
lease the  lien  of  this  indenture  on  any  of  the  prop- 
erty herein  described,  or  upon  the  property  to  be 
conveyed  under  said  contract  by  the  mortgagor 
to  said  Crane  Creek  Irrigation  District,  until 
there  has  been  deposited,  as  additional  security 
for  the  indebtedness  secured  hereby,  with  F.  F. 
Johnson,  Cashier  of  the  Boise  City  National 
Bank,  of  Boise,  Idaho,  as  Trustee,  Fifty  Thous- 
and Dollars  ($50,000.00)  par  value,  of  the  legal- 
ly issued  bonds  of  said  irrigation  district  the  le- 
gality of  which  said  bonds  shall  have  first  been 
approved  by  the  Supreme  Court  of  the  State  of 
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Idaho.  But  upon  such  bonds  being  delivered  the 
mortgagees  agree  to  fully  release  from  the  lien 
of  this  indenture  the  interest  to  be  conveyed  by 
the  mortgagor  under  its  said  contract  to  said 
Crane  Creek  Irrigation  District." 

Under  these  circumstances  if  the  Districts  wished 
the  property  released  from  this  mortgage,  they 
should  have  seen  that  District  bonds  in  the  requisite 
amounts  were  deposited  with  the  trustee,  and  then 
and  not  till  then,  would  they  have  been  entitled  to  a 
release  of  the  mortgage.  Instead  of  doing  this,  they 
disregarded  the  mortgage  entirely,  turned  over  their 
bonds  to  the  Crane  Creek  Company  and  agreed  that 
the  latter  might  sell  the  bonds  at  60  cents  on  the 
dollar  and  apply  the  proceeds  to  discharge  the  claims 
of  the  contractors  and  material  men  working  on  the 
project,  all  of  whom,  as  we  have  shown  above,  were 
subsequent  encumbrancers,  to  appellants,  in  fact 
only  a  few  of  them  had  any  lien  on  the  project.  Hav- 
ing thus  played  fast  and  loose  with  appellants'  mort- 
gage and  having  totally  disregarded  their  equities, 
these  Districts  should  not  now  be  permitted  to  save 
themselves  by  invoking  the  fiction  of  relation  and 
thus  destroy  appellants'  security. 

In  connection  with  the  doctrine  of  relation,  we  de- 
sire to  call  the  attention  of  the  Court  to  the  fact  that 
it  was  not  the  contract  of  August  22,  1910,  that  was 
finally  consummated  and  under  which  the  Crane 
Creek  Company  deeded  or  conveyed  undivided  inter- 
ests in  this  project  to  the  Districts.  That  contract 
was  modified  and  changed  in  numerous  particulars 
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after  appellants'  mortgage  was  executed  and  re- 
corded. Among  other  things,  the  interest  to  be  con- 
veyed to  the  Sunnyside  District  was  increased  from 
35.26'^  to  47.2'/ ,  and  numerous  other  changes  were 
made  that  relieved  the  Crane  Creek  Company  of  pen- 
alties and  made  it  possible  for  the  Districts  to  take 
advantage  of  their  bargain,  all  without  the  consent 
of  the  mortgagees. 

It  may  well  be  assumed  that  the  inability  of  the 
Districts  to  carry  out  the  contract  of  August  22, 
1910,  according  to  its  terms,  was  taken  into  consider- 
ation by  the  mortgagees  in  extending  credit  to  the 
Crane  Creek  Company  and  taking  the  project  as 
security.  The  subsequent  contracts  show  clearly  that 
the  changes  made  were  necessary,  both  from  the 
standpoint  of  the  Districts  and  the  standpoint  of 
the  Company ;  and  that  if  they  had  not  been  made  the 
entire  project  would  have  been  subject  to  appellants' 
mortgage  and  no  part  of  it  would  ever  have  been 
conveyed  to  the  Districts  under  the  contract  of  Au- 
gust 22,  1910,  for  that  contract  could  not  be  carried 
out  by  either  of  the  parties  to  it. 

All  of  the  subsequent  contracts,  including  the 
change  in  percentage  to  be  conveyed  to  the  Sunny- 
side  District,  were  totally  ignored  by  the  court  below, 
and  the  doctrine  of  relation  based  on  the  contract  of 
August  22,  1910,  applied  to  all  subsequent  contracts 
and  changes.  We  respectfully  submit  that  if  the 
doctrine  of  relation  is  applied  at  all,  it  can  only  re- 
late back  to  the  date  of  the  last  change  or  modifica- 
tion of  the  contract. 


62  Maney  Brothers  &  Company  vs. 

An  examination  of  the  various  contracts  entered 
into  by  the  Crane  Creek  Company  and  the  Districts 
and  the  course  of  dealing  pursued  and  finally  culmi- 
nating in  the  deeds  from  the  Crane  Creek  Company 
to  the  Districts,  and  the  payment  therefor  by  the  Dis- 
tricts, disclose  what  we  believe  to  be  a  flagrant  viola- 
tion of  the  law  of  the  State  governing  irrigation  dis- 
tricts to  an  extent  that  would  seem  to  render  the  con- 
tracts void;  and  the  doctrine  of  relation  can  in  no 
event  rest  on  such  illegal  contracts  and  wrongful 
acts,  and  no  rights  thereunder  can  be  claimed  by  any 
of  the  parties  to  the  contract  so  as  to  prejudice  the 
right  of  the  mortgagees  who  had  a  valid,  existing 
mortgage  on  the  project  before  the  pretended  convey- 
ances were  made  by  the  Crane  Creek  Company  to 
the  Districts.  We  pass  now  to  a  consideration  of 
that  question. 

The  payments  from  the  Irrigation  Districts  to  the 
Crane  Creek  Company  were  made  contrary  to  latv, 
and  no  rights  can  be  cloAmed  thereunder. 

The  appellees,  Sunnyside  Irrigation  District  and 
Crane  Creek  Irrigation  District,  as  appears  from  the 
pleadings  and  record  in  the  case,  were  organized  un- 
der the  irrigation  district  laws  of  the  State  of  Idaho, 
which  are  substantially  the  same  as  the  so-called 
"Wright  Act"  of  California.  Bonds  may  be  issued 
for  two  purposes,  and  only  two. 

Section  2396  of  the  Idaho  Revised  Codes,  insofar 
as  it  relates  to  the  question  under  consideration,  pro- 
vides as  follows: 
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"As  soon  as  practicable  after  the  organization 
of  any  such  district  the  board  of  directors  shall, 
by  a  resolution  entered  on  its  records,  formulate 
a  general  plan  of  its  proposed  operations,  in 
which  it  shall  state  what  constructed  works  or 
other  property  it  proposes  to  purchase  and  the 
cost  of  purchasing  the  same;  and  further  what 
construction  work  it  proposes  to  do  and  how  it 
proposes  to  raise  the  funds  for  carrying  out  said 
plan.     *     *     *     *  n 

This  section  of  the  Idaho  Code  was  adopted  from 
the  California  Statutes  in  1903. 

Section  2386  of  the  Idaho  Revised  Codes,  insofar 
as  it  relates  to  this  subject,  provides  that  ''in  case  of 
purchase  (of  works  or  property)  the  bonds  of  the 
District  hereinafter  provided  for  may  be  used  to 
their  par  value  in  payment." 

And  Section  2404  of  the  Idaho  Code  relative  to 
the  sale  or  disposal  of  irrigation  district  bonds  pro- 
vides : 

'The  board  may  sell  said  bonds  from  time  to 
time,  in  such  quantities  as  may  be  necessary  and 
most  advantageous,  to  raise  money  for  the  con- 
struction of  said  canals  and  works,  the  acquisi- 
tion of  said  property  and  rights,  and  otherwise 
to  carry  out  the  object  and  purposes  of  this  title. 
Before  making  any  sale  the  board  shall,  by  reso- 
lution, declare  its  intention  to  sell  the  specified 
amount  of  the  bonds,  and  if  said  bonds  can  then 
be  sold  at  their  face  value  and  accrued  interest. 
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they  may  be  sold  without  advertisement,  other- 
wise said  resolution  shall  state  the  day  and  hour 
and  place  of  such  sale,  and  shall  cause  such  reso- 
lutions to  be  entered  on  the  minutes,  and  notice 
of  sale  to  be  given  by  publication  thereof  at  least 
four  weeks.  *  *  *.  At  the  time  appointed 
the  board  shall  open  the  proposals  and  award  the 
purchase  of  the  bonds  to  the  highest  responsible 
bidder,  or  may  reject  all  bids  *  *  *  provid- 
ed, said  board  shall  in  no  event  sell  any  of  the 
said  bonds  for  less  than  the  par  or  face  value 
thereof  and  accrued  interest." 

There  are  but  two  ways  of  disposing  of  irrigation 
district  bonds.  One  is  to  use  them  at  par  in  payment 
for  property  purchased,  and  the  other  is  to  sell  them 
at  par  and  accrued  interest  after  due  notice  to  the 
public.  They  cannot  be  used  in  payment  to  contrac- 
tors for  construction  work,  based  on  engineers'  esti- 
mates. In  such  cases  it  is  a  well-known  fact  that 
contractors  do  the  work  at  exorbitant  prices  and 
thereby  evade  the  law  that  the  bonds  must  be  sold 
at  par  by  the  Districts.  The  Legislature  has  care- 
fully provided  that  the  bonds  shall  either  be  sold  at 
par  and  the  proceeds  used  for  the  purchase  of  ma- 
terial and  the  payment  of  contractors  for  the  con- 
struction of  works,  or,  if  property  be  purchased,  the 
District  may  use  bonds  at  par  in  payment  for  the 
property. 

Long  before  these  statutes  were  adopted  in  the 
State  of  Idaho  they  had  been  construed  by  the  Su- 
preme Court  of  California,  particularly  in  the  case 
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of  Hughson  V.  Crane,  115  Calif.,  404,  47  Pac.  120. 

After  quoting  the  California    statutes,    which    are 

identical  with  the  Idaho  statutes  on  this  subject,  the 

Court  said: 

'These  are  the  only  provisions  in  the  act  for 
any  disposition  by  the  directors  of  the  bonds  of 
the  district ;  and  it  follows  that  the  only  mode  in 
which  they  can  exercise  their  power  of  disposing 
of  the  bonds  so  that  they  may  become  valid  obli- 
gations against  the  district  is  either  to  exchange 
them  for  property  at  their  par  value  or  to 
sell  them  for  money  in  open  market  under  the 
restrictions  and  limitations  given  in  Section  16 
at  not  less  than  ninety  per  cent,  of  their  face 
value.  The  express  provisions  giving  to  the  board 
power  to  exchange  them  for  certain  property  at 
their  par  value  excludes  the  right  of  the  board 
to  exchange  them  for  any  other  purpose  or  to 
dispose  of  them  in  any  other  manner  than  by  the 
sale  authorized  by  Section  16." 

Later  the  same  Court,  in  Leeman  v.  Perris  Irriga- 
tion District,  140  Calif.  540,  74  Pac.  24,  said: 

"There  is  no  express  authority  anywhere  in 
the  act  for  exchanging  bonds  for  construction 
work,  or  for  exchanging  bonds  for  warrants  is- 
sued for  construction  work  drawn  upon  the  con- 
struction fund  *  *  *.  The  board  of  direc- 
tors has  only  such  powers  as  are  expressly  given 
or  as  implied  to  carry  out  the  main  purpose  of 
the  act.  *  *  *  The  authority  to  dispose  of 
bonds  being  by  express   terms    limited    to    two 
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modes,  excludes  all  others  by  plain  implications. 
It  can  not  be  reasonably  said  that  the  power  to 
exchange  bonds  for  warrants  issued  for  construc- 
tion work  is  necessarily  implied  from  the  express 
power  to  exchange  bonds  in  payment  for  proper- 
ty. And  while  it  is  true  that  the  proceeds  of 
bonds  sold  constitute  a  construction  fund  on 
which  warrants  for  construction  work  may  be 
drawn,  still  there  is  no  authority  for  exchanging 
bonds  for  construction  work,  and  there  can  be  no 
implied  authority  to  exchange  bonds  for  war- 
rants issued  for  such  work.  The  act  directs  that 
in  exchanging  bonds  for  property  they  must 
bring  par,  while  in  selling  them  in  open  market 
— the  only  remaining  mode  expressly  given — they 
may  be  sold  for  ninety  per  cent,  of  their  face 
value." 

It  should  be  noted  that  the  California  law  permits 
the  district  to  sell  the  bonds  at  ninety  per  cent,  of 
their  par  value,  while  the  Idaho  law  requires  that 
they  be  sold  at  par.  In  the  case  last  cited,  the  Court 
further  said: 

*'The  evident  intention  of  the  act  is  that  bonds 
must  be  sold  (except  in  the  single  instance  of 
exchange  for  property)  to  the  highest  bidder  in 
open  market  for  cash,  and  that  construction  work 
must  be  done  on  the  best  terms  for  cash.  One 
who  purchases  bonds  knowing  that  they  were  ne- 
gotiated in  a  manner  not  authorized  by  law,  is 
not  a  bona  fide  purchaser  but  becomes  then  sub- 
ject to  any  defense  existing  against  them." 
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It  would  seem  that  the  contract  of  August  22, 
1910,  was  intended  as  a  contract  of  purchase  so  as 
to  come  within  the  rule  announced  by  the  Supreme 
Court  of  California,  in  Stowell  v.  Rialto  Irrigation 
District,  155  Cal.  215;  100  Pac.  248.  But  the  sub- 
sequent contracts  between  the  parties  and  the  course 
of  dealing  as  it  was  actually  carried  out,  show  such 
a  departure  from  the  rule  announced  in  the  case  last 
cited  that  it  does  not  seem  that  it  can  be  held  that 
the  laws  of  Idaho  approve  or  permit  public  and 
quasi-municipal  corporations  to  transact  business 
and  acquire  property  and  incur  indebtedness  in  this 
manner.  The  testimony  of  Mr.  Coulter  (Trans.,  pp. 
160-165)  shows  how  bonds  were  delivered  upon  engi- 
neers' estimates  from  time  to  time  as  the  work  pro- 
gressed, and  how  the  bonds  were  permitted  to  be 
sold  at  sixty  cents  on  the  dollar,  while  they  were  still 
the  property  of  the  Districts  and  long  before  the 
Crane  Creek  Company  was  entitled  to  the  bonds,  and 
how  the  proceeds  from  the  sales  were  placed  in  trust 
for  the  Districts  to  be  eventually  paid  out  to  the 
Crane  Creek  Company,  upon  engineers'  estimates, 
for  construction.  (See  contracts  of  October  16,  and 
November  21,  1913,  covering  this  matter.  Trans., 
pp.  136-150.) 

We  submit,  therefore,  that  the  mortgagees  cannot 
be  deprived  of  their  security  by  the  illegal  and  un- 
authorized acts  of  the  Irrigation  Districts  and  the 
Crane  Creek  Company.  It  would  seem  that  the  bonds 
which  the  Districts  claimed  to  have  delivered  are 
not  legal  or  valid  obligations  of  the  Districts,  but 
that  upon  a  proper  proceeding  those  bonds  will  be 
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cancelled  and  annulled  and  held  invalid;  and  the 
mortgagees  should  not  therefore  be  deprived  of  their 
security  and  the  property  released  from  the  lien  of 
the  mortgage  because  of  pretended  payments  in 
bonds  that  must  afterwards  be  held  illegal  and  void. 

We  now  pass  to  a  consideration  of  the  resolutions 
and  certificates  passed  or  issued  by  the  Districts  rec- 
ognizing the  validity  of  appellants'  mortgage. 

THE   DISTRICTS  ARE   ESTOPPED  TO  DENY 
THE  VALIDITY  OF  THE  LIEN  OF  APPEL- 
LANTS' MORTGAGE  ON  THEIR  INTERESTS 
IN  THE  SYSTEM. 
Even  if  it  be  assumed  that  the  interests  of  the 
irrigation  districts  in  this  project  for  any  reason  are 
not  subject  to  the  lien  of  appellants,  they  are  estop- 
ped on  the  simplest  principles  of  honesty  and  fair 
dealing  to  set  up  such  a  defense. 

Maney  Brothers  Exhibits  5  and  6  are  respective- 
ly a  certificate  signed  by  the  Presidents  of  both  Dis- 
tricts and  a  resolution  by  the  Board  of  Directors  of 
the  Crane  Creek  District  ratifying  and  confirming 
such  certificate,  both  of  which  concede  the  validity 
of  the  lien  of  appellants'  mortgage  against  the  Dis- 
tricts' interests  and  disclaim  any  priority  by  reason 
of  conveyances  that  have  been  made  or  may  be  made 
from  the  Crane  Creek  Company  to  the  Districts. 
The  Sunnyside  District  passed  a  resolution  identical 
with  Exhibit  6. 

The  evidence  as  to  these  certificates  and  resolu- 
tions was  as  follows:  Mr.  Ford,  President  of  the 
Crane  Creek  Company,  said: 
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"I  advised  the  Districts  of  the  giving  to  Ma- 
ney  Bros,  of  that  mortgage  on  the  system  about 
the  time  it  was  given.  During  the  spring  and 
summer  of  1913,  and  frequently  thereafter,  I 
had  conferences  with  Maney  Bros,  about  the  tak- 
ing up  of  their  mortgage.  They  were  pressing 
for  payment  most  of  that  time.  They  were  go- 
ing to  foreclose  during  the  spring,  or  the  early 
spring  of  1914,  and  I  took  those  matters  up  with 
the  district  with  the  view  of  getting  certain  state- 
ments from  the  districts  recognizing  Maney  Bros, 
mortgage.  Maney  Bros.  Exhibit  No.  6  is  a  reso- 
lution that  I  prevailed  upon  the  districts  to 
execute  in  order  to  get  certain  concessions  from 
Maney  Bros." 

Mr.  Coulter,  who  was  Secretary  of  the  Sunnyside 
Irrigation  District  and  attorney  for  both  Districts 
(Trans.,  p.  151) ,  said,  at  page  154 :  ''I  prepared  pa- 
per marked  'Maney  Bros.  Exhibit  No.  5.'  The  sig- 
natures attached  are  the  genuine  signatures  of  the 
Presidents  of  the  two  Districts."  Then,  referring  to 
Exhibit  No.  6,  he  says,  at  page  156:  ''These  reso- 
lutions were  in  duplicate.  These  were  passed  by  both 
Districts,  identical  in  form,  and  they  were  after- 
wards transmitted  by  me  directly  to  Maney  Bros." 

The  certificate.  Exhibit  5,  Trans.,  pages  154  to 
156,  was  dated  June  15th,  1914,  and  signed  Crane 
Creek  Irrigation  District  by  Chas.  C.  Cleary,  Presi- 
dent, Sunnyside  Irrigation  District,  by  0.  M.  Har- 
vey, President,  and  sealed  with  the  seals  of  both  Dis- 
tricts.    It  certifies  that  the  Districts  entered  into 
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contracts  with  the  Crane  Creek  Company  for  the 
purchase  of  interests  in  this  irrigation  system  when 
constructed,  to  be  paid  for  in  bonds  of  the  Districts, 
which  contracts  provided  that  such  interests,  when 
completed,  were  to  be  conveyed  "free  from  all  liens 
and  claims  of  every  description,"  that  the  system  has 
not  been  completed  or  final  conveyance  made,  and 
that  there  is  a  mortgage  upon  the  property  in  favor 
of  appellants.    It  then  continues  as  follows: 

"And  it  is  conceded  that  said  mortgage  is  a 
valid  and  subsisting  lien  against  said  lands  as 
against  the  Crane  Creek  Irrigation  Land  and 
Power  Company  and  said  irrigation  districts, 
and  that  so  far  as  said  Maney  Brothers  &  Co. 
are  concerned,  and  the  said  mortgage,  the  said 
Crane  Creek  and  Sunnyside  Irrigation  Districts 
have  no  defense  against  the  same,  and  the  con- 
veyances that  have  been  made  to  said  reservoir, 
and  the  conveyances  that  may  be  made  by  the 
Crane  Creek  Irrigation  Land  and  Power  Com- 
pany to  them  of  the  interest  in  said  reservoir, 
and  all  conveyances  which  may  be  made  prior  to 
the  satisfaction  of  said  mortgage,  will  be  sub- 
ject to  the  lien  of  said  mortgage." 

Exhibit  No.  6  is  a  certified  copy  of  the  resolution 
of  the  Board  of  Directors  of  the  Crane  Creek  Dis- 
trict passed  at  the  meeting  held  August  18th,  1914, 
and  is  as  follows : 

"Be  It  Resolved,  By  the  Board  of  Directors  of 
the  Crane  Creek  Irrigation  District,  that  the  act 
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of  the  President  of  this  District  in  executing  and 
delivering  to  Maney  Bros.  &  Company  in  the 
name  and  for  and  on  behalf  of  this  District,  the 
following  certificate  or  agreement: 

(Setting  out  Exhibit  No.  5  in  full.) 
be  and  the  same  is  hereby  ratified,  approved  and 
confirmed."     (Trans.,  pp.  157-9.) 

It  is  clear  from  the  above  evidence  that  the  giving 
of  this  certificate  and  these  resolutions  prevented 
foreclosure  proceedings  by  appellants  at  that  time, 
and  in  fact  no  foreclosure  was  attempted  until  after 
defendants  had  been  made  a  party  to  the  suit  brought 
by  the  Portland  Wood  Pipe  Company,  and  their 
cross-bill  was  filed  herein  on  the  29th  day  of  De- 
cember, 1914.  This  delay  in  bringing  foreclosure 
proceedings  enabled  the  Districts  to  get  the  project 
completed  and  final  conveyances  made  to  themselves, 
and  additional  bond  deliveries  were  made  to  the 
Crane  Creek  Company  and  the  settlement  referred  to 
in  the  Court's  opinion  (Trans.,  p.  183)  was  reached 
with  Slick  Bros.  Construction  Company,  the  princi- 
pal contractor  on  the  system,  under  which  bonds  and 
other  securities  were  placed  in  the  hands  of  trus- 
tees by  the  Crane  Creek  Company.  Based  upon  this 
settlement  the  trial  court  denied  such  principal  con- 
tractor a  mechanic's  lien  on  the  system,  which  was 
clearly  a  great  benefit  to  appellees.  During  all  this 
time  appellants,  relying  upon  this  certificate  and 
these  resolutions  as  admissions  that  their  lien  was 
valid  and  binding  against  the  Districts,  stood  back 
and  gave  the  Districts  and  the  Company  an  oppor- 
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tunity  to  work  out  their  financial  difficulties,  and 
now  by  reason  of  this  leniency  on  their  part  the  Dis- 
tricts are  attempting  to  penalize  them. 

The  obvious  expectation  of  the  Districts  in  giving 
the  certificate  and  resolutions  was  to  gain  time  and 
to  avoid  the  impending  foreclosure;  in  short,  to  lull 
appellants  into  a  sense  of  security.  Whether  at  that 
time  the  Districts  intended  to  live  up  to  their  recogni- 
tion of  the  lien  of  appellants  or  whether  at  the 
very  time  they  were  making  these  representations 
they  expected  to  contest  any  foreclosure  suit  which 
appellants  might  bring  eventually,  the  record  does 
not  show.  In  either  event  there  would  be  a 
flagrant  violation  of  the  principles  of  fair 
dealing  and  common  honesty.  In  either  case 
the  Districts  should  be  estopped  to  claim  that 
the  conveyances  from  the  Crane  Creek  Company  de- 
feated the  lien  of  appellants  or  to  deny  the  validity 
of  such  lien  against  their  interests  for  any  reason. 
The  trial  Court  said  there  were  wanting  in  this  case 
some  of  the  elements  of  estoppel,  but  did  not  specify 
such  elements,  and  apparently  the  Court  was  refer- 
ring to  the  fact  that  these  representations  were  not 
in  regard  to  existing  facts,  but  rather  as  to  matters 
of  intention  or  opinion.  In  certain  cases,  however, 
estoppels  are  raised  on  such  a  state  of  facts. 

In  2  Pomeroy,  Eq.  Jurisprudence,  Sec.  877,  note, 
it  is  said: 

"It  must  not  be  understood  that  no  rights 
would  flow  from  such  a  statement.  A  represen- 
tation of  a  future  intention,  absolute  in  form,  de- 
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liberately  made  for  the  purpose  of  influencing  the 
conduct  of  the  other  party,  and  then  acted  upon 
by  him,  is  generally  the  source  of  a  right,  and 
may  amount  to  a  contract,  enforceable  as  such  by 
a  court  of  equity."     (Citing  numerous  cases.) 

In  the  leading  case  of  Dickerson  v.  Colgrove,  100 
U.  S.  578,  25  L.  ed.  618,  a  party  wrote  that  he  would 
not  claim  certain  property,  and  this  was  held  to 
estop  him  and  his  grantee  from  claiming  the  proper- 
ty in  an  action  of  ejectment.  The  Court  said,  at 
page  619 : 

'The  estoppel  here  relied  upon  is  known  as  an 
equitable  estoppel,  or  estoppel  in  pais.  The  law 
upon  the  subject  is  well  settled.  The  vital  princi- 
ple is,  that  he  who,  by  his  language  or  conduct, 
leads  another  to  do  what  he  would  not  otherwise 
have  done,  shall  not  subject  such  person  to  loss  or 
injury  by  disappointing  the  expectations  upon 
which  he  acted.  Such  a  change  of  position  is 
sternly  forbidden.  It  involves  fraud  and  false- 
hood, and  the  law  abhors  both." 

At  page  620  the  Court  quotes  the  following,  with 
approval  from  a  Michigan  case: 

"There  is  no  rule  more  necessary  to  enforce 
good  faith  than  that  which  compels  a  person  to 
abstain  from  asserting  claims  which  he  has  in- 
duced others  to  suppose  he  would  not  rely  on. 
The  rule  does  not  rest  on  the  assumption  that  he 
has  obtained  any  personal  gain  or  advantage,  but 
on  the  fact  that  he  has  induced  others  to  act  in 
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such  a  manner  that  they  will  be  seriously  preju- 
diced if  he  is  allowed  to  fail  in  carrying  out  what 
he  has  encouraged  them  to  expect." 

The  above  authorities  were  followed  in  the  well- 
considered  case  of  Seymour  vs.  Oelrichs,  156  Cal. 
782,  106  Pac.  88,  in  which  the  authorities  are  fully 
reviewed.  See  also  Faxton  v.  Faxton,  28  Mich.  159. 
This  sort  of  estoppel  is  closely  akin  to  a  waiver  and 
the  rule  is  stated  with  even  greater  clearness  in  the 
case  of  Union,  etc.,  Ins.  Co.  v.  Mowry,  96  U.  S. 
544,  24  L.  ed.  674,  as  follows: 

''The  only  case  in  which  a  representation  as 
to  the  future  can  be  held  to  operate  as  an  estop- 
pel is  where  it  relates  to  an  intended  abandon- 
ment of  an  existing  right,  and  is  made  to  influ- 
ence others ;  and  by  which  they  have  been  induced 
to  act.  *   *   *   * 

''The  doctrine  of  estoppel  is  applied  with  re- 
spect to  representations  of  a  party,  to  prevent 
their  operating  as  a  fraud  upon  one  who  has  been 
led  to  rely  upon  them.  They  would  have  that  ef- 
fect, if  the  party  who,  by  his  statements  as  to 
matters  of  fact,  or  as  to  his  intended  abandon- 
ment of  existing  rights,  had  designedly  induced 
another  to  change  his  conduct  or  alter  his  condi- 
tion in  reliance  upon  them,  could  be  permitted 
to  deny  the  truth  of  his  statements,  or  enforce 
his  rights  against  his  declared  intention  of  aban- 
donment." 


Crane  Creek  Irrigation  L.  &  P.  Co.,  et  al.      75 

The  rule  has  been  adopted  in  numerous  cases, 
among  which  are : 

Banning  v.  Kreiter,  153  Cal.  33,  94  Pac.  246. 
American  Sur.  Co.  v.  Ballman,  52  C.  C.  A.  204, 

115  Fed.  292. 
Edison  Elec.  Light  Co.  v.  Buckeye  Elec.  Co.,  59 

Fed.  691. 

It  is  perfectly  clear  that  appellants  acted  upon 
these  representations  to  their  prejudice,  and  that  the 
Districts  secured  a  substantial  benefit  by  making 
them.  If  this  estoppel  were  urged  against  a  private 
individual  or  a  private  corporation,  it  would  un- 
doubtedly prevail,  and  we  submit  that  the  fact  that 
appellees  are  quasi  public  corporations  can  make  no 
difference.  Pleas  of  estoppel  are  sustained  every  day 
against  cities,  counties  and  states,  and  irrigation  dis- 
tricts have  no  peculiar  right  to  indulge  in 
unfair  dealings.  The  boards  of  these  two  dis- 
tricts had  power  to  contract  for  the  irrigation  sys- 
tem, and  did  so  contract.  They  could  have  purchased 
a  system  free  from  liens  or  subject  to  liens.  Appel- 
lants' lien  was  on  the  property  before  they  acquired 
it,  and  the  only  question  was  whether  they  were  go- 
ing to  take  subject  to  such  lien  or  free  from  it. 
Appellants  were  entitled  to  assume  that  the  Districts 
would  hold  back  enough  of  the  purchase  price  to  pro- 
tect themselves  against  the  failure  of  the  Crane 
Creek  Company  to  pay  off  this  lien,  and  appellants 
should  not  be  made  to  suffer  because  the  Districts 
did  not  do  this. 


76  Maney  Brothers  &  Company  vs. 

The  Supreme  Court  of  Idaho  in  Boise  City  vs. 
Wilkinson,  16  Idaho,  150  to  178,  102  Pac.  148,  in  up- 
holding a  plea  of  estoppel  against  the  City,  said : 

"Courts  of  equity  are  established  for  the  ad- 
ministration of  justice  in  those  peculiar  cases 
where  substantial  justice  cannot  be  administer- 
ed under  the  express  rules  of  law,  and  to  adopt  a 
rigid  rule  that  recognizes  no  exceptions  would  be 
to  rob  such  courts  of  much  of  their  efficacy  and 
power  for  administering  even-handed  justice. 
The  people  in  their  collective  and  sovereign  ca- 
pacity ought  to  observe  the  same  rules  and  stand- 
ard of  honesty  and  fair  dealing  that  is  expected 
of  a  private  citizen.  In  their  collective  and  gov- 
ernmental capacity,  they  should  no  more  be  al- 
lowed to  lull  the  citizen  to  repose  and  confidence 
in  what  would  otherwise  be  a  false  and  erron- 
eous position  than  should  the  private  citizen."    • 

The  same  rule  was  adhered  to  in  Portland  vs.  In- 
man-Poulson  Lbr.  Co.  (Ore.),  133  Pac.  829,  46  L.  R. 
A.  (N.  S.)  1211,  where  the  representation  was  that 
the  city  would  never  claim  the  right  to  open  certain 
streets.    In  that  case  the  court  said : 

"There  is  not  one  rule  of  morals  for  a  munici- 
pality and  another  for  an  individual." 

Other  cases  upholding  estoppels  against  public 
corporations  under  circumstances  similar  to  the 
present  are : 

Board  etc.  of  Arapahoe  County  vs.  Denver, 
30  Colo.  13,  69  Pac.  586. 
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Hubbell  vs.  City  of  South  Hutchinson,  64 

Kan.  645,  68  Pac.  52. 
State  of  Indiana  vs.  Milk,  11  Fed.  389. 

We  accordingly  submit  that  even  if  the  Districts 
ever  had  a  right  to  contest  the  validity  of  appellants' 
mortgage  as  against  their  interests  in  this  system,- 
they  effectively  estopped  themselves  from  so  doing 
by  the  certificate  of  June  15,  1914,  which  was  subse- 
quently ratified  by  their  Boards  of  Directors  in  reg- 
ular meeting. 

ATTORNEYS'  FEES. 

The  trial  court  awarded  appellants  $1,000.00  at- 
torneys' fees  for  foreclosing  a  mortgage  aggregating 
$40,150.00  and  covering  property  involved  in  com- 
plicated descriptions  and  affected  by  numerous  liens 
and  claims.  The  circumstances  surrounding  the  fore- 
closure were  of  such  a  character  that  the  greatest 
care  was  required  in  order  to  ascertain  the  parties 
interested  in  the  property,  either  as  owners,  lien 
claimants,  or  otherwise,  and  the  nature  and  extent 
of  their  respective  interests.  The  fees  allowed  were 
a  little  less  than  two  and  one-half  per  cent.  (2y27r) 
of  the  amount  due  under  the  mortgage.  The  parties 
to  the  suit  were  numerous  and  service  had  to  be  ob- 
tained on  many  of  them  out  of  the  State  through  the 
issuance  and  service  of  warning  orders. 

The  mortgagees  in  their  bill  ask  for  an  allowance 
of  $4,000.00  for  attorneys'  fees  on  this  account.  The 
only  evidence  in  the  case   is    that   of   ex-Governor 
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James  H.  Hawley,  a  distinguished  member  of  the 
Idaho  Bar  for  upwards  of  forty  years.  Governor 
Hawley  testified  that,  in  his  opinion,  $2,500.00 
would  be  a  very  reasonable  fee.  (Trans,  pp.  172- 
179). 

Apparently  the  only  reason  why  the  learned  trial 
Judge  disregarded  the  evidence  and  fixed  the  amount 
at  $1,000.00  was  the  fact  that  he  concluded  appel- 
lants were  not  entitled  to  a  mortgage  upon  the  inter- 
ests in  the  system  conveyed  to  the  Districts,  and 
the  further  fact  that  counsel  for  appellants  also  rep- 
resented other  parties  to  the  suit.  The  latter  we  re- 
spectfully submit  should  not  be  considered.  That  is 
not  an  element  that  should  operate  to  the  advantage 
of  the  defendants  in  the  foreclosure,  and  it  is  by  no 
means  to  be  presumed,  in  the  absence  of  evidence, 
that  appellants  got  a  ''cut  rate"  because  their  coun- 
sel also  appeared  for  other  parties.  The  sole  ques- 
tion in  fixing  attorneys'  fees  should  be  the  reasonable 
value  of  the  services  rendered  in  view  of  the  labor 
performed  by  and  required  of  counsel  in  the  case. 

The  controlling  question  with  the  court  apparent- 
ly was  that  appellants  did  not  succeed  in  obtaining  a 
lien  upon  the  interests  of  the  Districts.  As  to  that, 
we  respectfully  submit  that  counsel  for  appellants 
would  have  been  derelict  in  their  duties  had  they 
not  made  the  Districts  parties  defendant  and  sought 
to  impress  the  mortgage  lien  upon  the  entire  irriga- 
tion system.  The  questions  involved  cannot  be  said 
to  be  so  clear  and  simple  that  counsel  should  have 
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proceeded  with  the  foreclosure  only  against  the 
Crane  Creek  Company  and  the  endorsers  on  the  note. 
It  may  be  inferred  from  the  court's  decision  that  ap- 
pellants had  a  lien  upon  the  Districts'  interests  in 
the  system  to  the  extent  that  the  same  had  not  been 
paid  for,  and  in  view  of  the  complicated  situation  as 
to  the  time  and  manner  of  payment  we  know  of  no 
way  that  the  facts  as  to  such  matters  could  have  been 
ascertained  or  determined  except  by  a  suit  to  which 
the  Districts  would  be  parties. 

We  submit,  therefore,  that  the  trial  court  was  not 
justified  under  the  facts  in  this  case  in  allowing 
mortgagees  only  $1,000.00  attorneys'  fees  for  fore- 
closing a  mortgage  aggregating  over  $40,000.00. 
Furthermore,  should  our  contentions  be  sustained 
as  to  the  interests  of  the  Districts  being  still  sub- 
ject to  the  lien  of  the  mortgage,  then,  manifestly, 
under  the  opinion  of  the  lower  court  appellants 
should  be  entitled  to  a  further  allowance,  which 
should  not  be  less  than  $2,500.00  including  the  $1,- 
000.00  allowed.  We  submit  that  the  allowance  of 
$1,000.00  is  unreasonable  and  without  precedent. 

In  this  connection  we  again  call  attention  to  the 
fact  that  the  Districts  claimed  exemption  from  the 
mortgage  as  to  their  interests  upon  a  ground  en- 
tirely different  from  that  upon  which  the  court 
based  the  exemption.  The  contention  of  the  Dis- 
tricts, as  heretofore  stated,  was  that  the  irrigation 
system  was  by  virtue  of  the  contract  of  August  22, 
1910,  dedicated  to  a  public  use,  and  that  after  such 
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contract  had  been  entered  into  no  mortgage,  lien  or 
encumbrance  could  be  imposed  upon  such  system. 
That  contention  was  totally  rejected  by  the  court. 
Appellees  did  not  claim  release  of  the  mortgage  as 
to  their  interests  because  they  had  paid  part  of  the 
purchase  price,  or  upon  the  theory  of  the  Court's 
decision. 

Cross-appeal  of  Sunny  side  Irrigation  District  and 
Crane  Creek  Irrigation  District. 

The  two  Irrigation  Districts  have  taken  a  cross- 
appeal  from  that  portion  of  the  decree  giving  appel- 
lants a  lien  upon  the  interest  in  the  system  retained 
by  the  Crane  Creek  Company.  Manifestly  the  Dis- 
tricts do  not  have  an  appealable  interest  in  that  part 
of  the  decree,  and  the  taking  of  the  cross-appeal  was 
clearly  frivolous  and  the  cross-appeal  should  be  dis- 
missed and  the  cross-appellants  required  to  pay  a 
reasonable  penalty  for  consuming  the  time  of  court 
and  counsel  with  matters  relating  to  such  cross-ap- 
peal, and  for  encumbering  the  records  with  the  doc- 
uments relative  thereto.  In  any  event  the  cross-ap- 
pellants should  be  required  to  pay  at  least  a  part  of 
the  expense  of  printing  the  record  on  appeal. 

WHEREFORE,  appellants  respectfully  submit 
that  the  decree  of  the  District  Court  should  be  modi- 
fied to  the  extent  of  giving  appellants  a  first  and 
prior  lien  upon  all  of  the  irrigation  system,  water 
rights,  and  rights  of  way  described  or  referred  to  in 
their  said  mortgage,  and  by  increasing  the  allow- 
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ance  of  attorneys'  fees  from  $1,000.00  to  not  less 
than  $2,500.00,  and  for  other  appropriate  relief. 
Respectfully  submitted, 

RICHARDS  &  HAGA,  and 
McKEEN  F.  MORROW, 
Solicitors     for     Appellants, 

Maney  Brothers  &  Co., 
Residence,  Boise,  Idaho. 
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STATEMENT  OF  THE  CASE. 

There  have  been  a  number  of  statements  made  in 
this  case  by  other  parties  to  the  record,  and  for  the 
purpose  of  raising  the  single  question  we  desire  to  call 
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your  attention  to  in  this  brief,  it  will  not  be  necessary  to 
make  an  extended  statement. 

The  Honorable  Frank  S.  Dietrich,  District  Judge, 
who  tried  this  case,  held  that  the  Mechanic's  lien  in 
favor  of  the  PORTLAND  WOOD  PIPE  COM- 
PANY upon  some  of  the  property  involved  was  su- 
perior to  the  lien  attempted  to  be  created  by  the  mort- 
gagee of  Maney  Brothers  k  Co. 

Whether  or  not  the  Judge  was  correct  in  his  holding 
is  the  only  question  w^e  care  to  discuss  in  this  brief. 

The  contract  betw^een  the  Crane  Creek  Irrigation 
Land  &  Po^ver  Co.  and  the  Sunnyside  Irrigation  Dis- 
trict, and  the  contract  between  the  Crane  Creek  Irri- 
gation Land  &  Power  Co.  and  the  Crane  Creek  Irriga- 
tion District  were  both  signed  on  the  22nd  day  of 
Auo-ust,  1910,  and  thev  w^ere  identical  in  all  of  their 
material  ])rovisions. 

The  only  difference  in  these  twf)  contracts  arises  on 
account  of  one  Irrigation  District  embracing  more  land 
than  the  other.  Both  of  these  contracts  provided  for 
conveyances  from  time  to  time  by  the  Crane  Creek 
Irrigation  Land  &  Power  Co.  to  the  Districts  for  com- 
]:)leted  work  as  work  progressed,  and  both  these  con- 
tracts ])rovided  that  the  Crane  Creek  Irrigation  I^and 
&  Power  Co.  would  convey  to  these  two  districts  said 
completed  v/ork  free  from  all  encumbrances. 

The  contract  between  Maney  Brothers  <!^  Co.  and 
the  Crane  Creek  Irrigation  Land  &  Power  Co.,  whicli 
])rovided  for  the  construction  of  a  reservoir  was  dated 
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September  29th,  1911,  a  little  more  than  a  year  after 
the  above  mentioned  contracts  between  the  Crane  Creek 
Irrigation  Land  &  Power  Co.  and  the  two  Irrigation 
Districts. 

The  mortgage  of  Maney  Brothers  &  Co.  was  pro- 
vided for  in  said  contract,  and  the  note  and  mortgage  in 
favor  of  Mane}^  Brothers  &  Co.  was  also  executed  on  the 
29th  day  of  September,  1911. 

POINTS  AND  AUTHORITIES. 

Upon  the  record  of  this  case  as  presented  to  this 
Court,  the  trial  Court  properly  held  that  the  Mechanic's 
Lien  of  the  Portland  Wood  Pipe  Co.  was  superior  to 
the  lien  created  by  the  mortgage  of  Maney  Brothers 
h  Co. 

Creer  and  others  vs.  Cache  Valley  Canal  Co.,  4 

Idaho  280,  38  Pac.  653. 
Gardner  et  al.  vs.  Leek  et  al.,  54  N.W.  746. 
Oriental  Hotel  Co.  et  al.  vs.  John  Griffiths,  30 

L.  R.  A.  765. 
Davis  vs.  Bilsland,  18  Wallace  659. 
Holt  vs.  Henley,  232  U.  S.  637. 
Garland  vs.  Bear  Lake  &  River  Water  Works 

&  !lrrigation  Co.,  9  Utah  350.      - 

ARGUMENT. 

Upon  pages  184  to  185  of  the  Transcript  of  Record 
in  this  case  will  be  found  memorandum  decision  on  claim 
of  plaintiff  for  lien  and  Maney  Brothers'  mortgage,  and 
the  same  is  as  follows : 
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The  suit  was  commenced  by  the  Portland  Wood 
Pipe  Company,  as  plaintiff,  to  foreclose  a  mechanic's 
lien  for  material  furnished  to  the  defendant  Slick 
Brothers  Construction  Company,  for  the  construction 
of  an  irrigation  system  in  Washington  County,  Idaho, 
against  Slick  Brothers  Constiiiction  Company,  a  cor- 
poration, the  Crane  Creek  Irrigation  Land  &  Power 
Company,  a  corporation,  ^Nlaney  Brothers  &  Company, 
a  co.-^:oration,  and  others,  including  the  Crane  Creek 
Irrigation  District  and  Sunnyside  Irrigation  District, 
irrigation  districts  organized  under  the  laws  of  Idaho, 
as  defendants.  Briefly  stated,  the  facts  out  of  which 
the  controversy  has  grown  are,  that,  in  August,  1910, 
the  defendant  Crane  Creek  Irrigation  Land  &  Power 
Company,  reciting  that  it  was  the  owner  of  certain 
water  rights,  a  reservoir  site,  and  rights  of  way  for  canals 
upon  which  certain  construction  work  had  been  done, 
entered  into  separate  contracts  with  the  two  defendant 
irrigation  district?,  under  the  terms  of  v\hich  it  was  to 
complete  the  construction  of  tlie  reservoir  and  canals  as 
called  for  by  plans  and  specifications  attaclied,  and, 
with  certain  reservations,  to  make  conveyance  thereof  in 
imdivided  interests  to  the  two  irrigation  districts 
severally,  for  the  permanent  ownership  and  use  by  them 
for  the  irrigation  of  tlie  lands  which  they  embrace.  In 
paj^ment  for  the  system  when  and  as  the  same  should 
be  completed  the  districts  agreed  to  turn  over  to  the 
Power  Company  their  several  cou])on  bonds  at  their 
face  value  to  the  amount  of  the  s])ecified  purchase  price. 
In  some  of  their  features  the  contracts  are  unusual,  and 
are  probably  to  be  accounted  for  by  the  fact  that  under 
the  laws  of  tlie  state,  as  thev  existed  at  tlie  time  of  tlie 
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execution  of  the  contract,  irrigation  districts  were  au- 
thorized to  dispose  of  their  bonds  only  by  a  sale  for 
cash  to  the  highest  bidder  or  by  an  exchange  thereof  at 
par  for  irrigation  works;  they  could  not  use  them  in 
payment  for  construction  work.  Such  is  the  view  taken 
by  the  Supreme  Court  of  California  of  a  law  of  that 
state,  of  the  same  general  purpose  and  scope. 

Hughson  v.  Came,  115  Cal.  404;  47  Pac.  120.  The 
same  court  later  held  that  it  was  competent  for  dis- 
tricts to  enter  into  contracts  for  the  purpose  of  sys- 
tems to  be  constructed. 

Stotcell  V.  Rialto  Irr.  Dist.,  155  Cal.  215;  100  Pac' 
248.     It  is  to  be  inferred  that  the  contracts  here  were 
drawn  to  conform  with  the  views  expressed   in  these 
decisions. 

The  Power  Company  entered  into  a  contract  for 
construction  work  on  the  system  with  Mane}'^  Brothers 
&  Company,  and  later  with  the  Slick  Brothers  Construc- 
tion Company  for  the  completion  of  the  system.  It 
settled  with  JNIaney  Brothers  by  the  execution  of  a  note 
for  a  large  amount,  secured  by  a  mortgage  upon  the 
system,  only  a  small  part  of  which  was  then  completed, 
and  with  Slick  Brothers  Construction  Company  by  a 
written  agreement,  pursuant  to  which  it  was  to  deposit 
with  a  trustee  certain  bonds  and  securities,  the  proceeds 
of  which  were  to  be  paid  out  to  creditors  in  the  manner 
therein  provided.  At  the  time  this  suit  was  commenced 
there  was  due  to  Maney  Brothers,  on  account  of  the 
mortgage  note.  $35,986.10,  with  interest  thereon  at  the 
rate  of  six  per  cent  from  December  27,  1913.    Accord- 
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ing  to  the  contention  of  Slick  Brothers  Construction 
Company,  there  was  also  due  to  it  a  large  balance,  for 
which  it  had  filed  notice  of  a  mechanic's  lien,  which  it 
sought  to  foreclose  in  this  suit.  At  the  close  of  the  trial 
I  held  that  the  Power  Company  had  substantially  com- 
plied with  the  agreement  of  settlement  by  placing  the 
bonds  and  other  securities  in  the  hands  of  the  trustee 
agreed  upon,  and  therefore  denied  relief  to  Slick  Bro- 
thers. Admittedly  there  is  due  to  the  ]3laitniff,  the  Port- 
land Wood  Pipe  Company,  $10,317.44,  which  is  the 
basis  of  the  lien  upon  which  the  complaint  is  predicated. 

The  system  was  completed,  and  in  accordance  with 
the  contract  between  the  irrigation  districts  and  the 
Power  Company  it  was  conveyed  in  separate  shares  to 
the  districts,  and  at  the  time  the  suit  commenced  they 
were  the  owners  of  the  legal  title  thereto.  As  already 
stated,  there  is  no  controversy  as  to  the  amount  due  from 
the  Power  Company  to  IManey  Brothers,  or  from  Slick 
Brothers  Construction  Company  to  the  Portland  Wood 
Pipe  Company,  but  the  irrigation  districts  contend  that 
they  held  the  property  free  from  both  the  mortgage  and 
the  plaintiff's  claim  of  lien. 

First  disposing  of 

THE  LIEN  CEAIM  OF  THE  PORTLAND 
WOOD  PIPE  CO. 

Briefly  stated,  the  districts'  contention  is  that  they 
are  municipal  corporations,  that  their  property  is  ded- 
icated to  public  uses,  and  that  therefore  it  is  exempt 
from  the  operation  of  the  mechanic's  lien  laws  of  the 
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state.  It  is  argued  that  while  Section  5110  of  the  Revised 
Codes  in  general  terms  confers  the  right  of  lien  upon 
any  person  performing  labor  upon  or  furnishing  ma- 
terials to  be  used  in  the  construction  of  any  work,  the 
section  is  not  to  be  deemed  to  extend  the  right  of  lien 
to  property  belonging  to  the  state  or  municipal  cor- 
porations.    Attention  is  called  to  Section  5111,  which 
expressly  provides  for  a  lien  in  favor  of  sub-contractors, 
laborers,  and   persons    furnishing    material     (but    not 
original  contractors ) ,  in  case  of  stnictures  belonging  to 
"any  county,  city,  town  or  school  district,"  and  to  still 
another  provision  of  the  law  by  which  contractors  are 
required  to  furnish  bonds  to  municipal  corporations,  in- 
cluding irrigation  districts,  to  indemnify  not  only  the 
cor])oration,  but  also  any   person   furnishing  labor  or 
material,  and  the  conclusion  is  drawn  from  the  several 
j)rovisions  that  the  legislature  did  not  intend  to  provide 
for  a  lien  in  favor  of  either  a  material  man  or  a  laborer 
in  the  case  of  structures  or  improvements  belonging  to 
an  irrigation  district.     It  would  be  strange  for  the  leg- 
islature to  extend  the  right  of  lien  to  buildings  and  other 
property  belonging  to  a  county,  city,  town,  or  school 
district,  and  withhold  it  in  the  case  of  an  irrigation  dis- 
trict; and  it  is  difficult  to  believe  that  such  was  the  in- 
tention.    But  that  question  is  not  involved  here.     The 
material  furnished  by  the  plaintiff  was  for  the  construc- 
tion of  works  belonging  to  the  Power  Company,  not  to 
the  irrigation  districts.     It  is  true  that  the  system  was 
to  be  conveyed  to  the  irrigation  districts,  but  doubtless 
as  they  understood  the  law  they  could  not  contract  to 
pay  bonds  for  the  construction  of  irrigation  works,  and 
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they  therefore  intended  that  the  construction  should  he 
for  the  Power  Company,  and  that  they  would  buy  the 
completed  structures.  That  being  the  case,  they  took 
title  subject  to  such  liens  as  incumbered  the  property 
when  it  came  into  the  possession  and  ownership  of  the 
Power  Company,  and  very  clearly  the  Power  Company 
acquired  title  to  the  property  subject  to  the  liens  of  the 
workmen  who  built  it  and  the  material  men  who  fur- 
nished the  material  for  its  construction.  Creer  v.  Cache 
Valley  Canal  Co.,  4  Idaho,  280;  38  Pac.  653.  Garland 
V.  Iriigation  Company,  9  Utah,  350;  34  Pac.  368;  163 
U.  S.  687.  Fosdick  v.  Sch'all,  99  IT.  S.  235.  Holf  v. 
Henley,  232  U.  S.  637.  The  districts  will  not  be  per- 
mitted to  take  a  position  now  inconsistent  with  that 
which  they  maintained  that  before  the  plaintiff  furnished 
the  pipe  material  it  made  inquiiy  and  learned  the  nature 
of  the  contract  between  the  Power  Com])any  and  the 
irrigation  districts,  and  was  thus  advised  that  the  irri ora- 
tion districts  did  not  claim  that  they  own^d  the  ])rop- 
erty,  or  that  the  Power  Company  was  merely  a  construc- 
tion company.  There  is  no  contention  here  that  the  dis- 
tricts required  the  Power  Company  to  give  a  bond,  which 
was  their  bounden  duty  to  do  if  it  was  deemed  to  be  a 
construction  company.  Undoubtedly  the  irrigation  dis- 
tricts held  out  to  the  world  that  they  were  merely  the 
purchasers  of  this  property,  and  were  not  engaged  in  its 
construction.  They  cannot  now  be  pemiitted  to  change 
their  position,  to  the  hurt  of  persons  who  in  good  faith 
dealt  with  the  Power  Company  as  the  owner  of  the 
property. 

I  reject  the  suggestion  that  inasmuch  as  Slick  Bro- 


Portland  Wood  Pipe  Com  pan  ij      ,  1.3 

thers  Construction  Company  entered  into  the  contract 
of  settlement  already  referred  to,  with  the  Power  Com- 
pany, and  thus  waived  its  lien,  the  right  of  the  plaintiff 
was  thereby  cut  off.  The  statute  confers  upon  the 
material  man  an  independent  right  to  a  lien,  of  which 
he  cannot  be  divested  without  his  consent. 

THE  MAXEY  BROTHERS  IMORTGAGE. 

We  now  come  to  a  consideration  of  the  validity 
and  dignity  of  the  IManey  Brothers  mortgage.  There 
is  no  dispute  that  there  remains  due  thereon  a  balance 
of  $35,986.10,  besides  interest  from  December  27,  1913, 
at  the  rate  of  six  per  cent  per  annum.  The  Power  Com- 
pany, mortgagor,  makes  no  resistance,  and  the  only  de- 
fense is  that  inter })osed  by  the  irrigation  districts,  which 
contend  that  under  their  contract  of  purchase  and  the 
subsequent  deeds  made  in  pursuance  thereof,  they  took 
an  unincumbered  title  to  the  property.  As  already 
stated,  the  contract  of  purchase  was  executed  on  August 
22,  1010,  whereas  the  mortgage  was  not  made  until 
September  29,  1911 ;  and  the  deeds  were  all  executed  at 
still  later  dates.  Presumably  a  question  having  arisen 
as  to  the  status  of  the  mortgage  lien,  the  mortgagees  on 
July  10,  1914,  procured  the  passage  of  a  resolution, 
at  a  joint  meeting  of  the  boards  of  directors  of  the  two 
districts,  expressing  the  ^'iew  of  the  boards  that  the  title 
received  by  the  districts  was  subject  to  the  mortgage, 
but  there  Avas  ap})ended  an  express  disclaimer  of  any 
intention  to  waive  any  rights  which  the  districts  then 
possessed.  It  is  scarceh^  necessary  to  observe  that  with 
this  proviso  the  resolution  did  not  even  purport  to  en- 
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large  the  rights  of  the  mortgagees.  Later,  namely,  on 
August  18,  1914,  the  boards  of  directors,  acting  sep- 
aratel}^  passed  a  resolution  ratifying  a  certificate  ex- 
ecuted b}^  the  president  of  each  district,  dated  June, 
1914,  certifying  to  certain  undisputed  facts  touching 
the  history  of  the  transaction  and  purporting  to  concede 
that  the  mortgagees'  rights  were  superior  to  those  of 
the  districts.  But  both  the  certificate  and  the  subsequent 
raification  were  without  consideraion,  and  even  were 
it  to  be  assumed  that  an  irrigation  district  may  be 
estopped  by  the  unauthorized  acts  of  its  officers,  there 
were  wanting  here  some  of  the  essential  elements  of 
estoppel.  I  am  therefore  clearly  of  the  opinion  that 
both  the  resolutions  and  the  certificates  must  be  laid 
aside  as  having  no  efficacy  whatsoever. 

There  remains  the  general  question  whether  the 
transfer  consummated  by  the  deeds  delivered  from  time 
to  time  as  portions  of  the  system  were  completed,  relates 
back  to  the  date  of  the  contract  and  cuts  off  the  in- 
tervening mortgage  lien.  It  is  conceded  that  for  certain 
purposes  at  least  this  doctrine  of  relation  is  to  be  rec- 
ognized, but  it  is  not  to  be  given  effect  here,  it  is  argued, 
because  it  would  work  an  injustice  and  it  is  never  in- 
voked where  such  would  be  the  result.  The  supposed 
injustice  lies  in  the  fact  that  if  the  mortgage  is  defeated 
the  mortgagor  may  be  unable  to  recover  all  of  the  mort- 
gage debt.  The  gist  of  the  contention  seems  to  be  that 
in  case  of  an  executory  contract  for  the  sale  of  real 
property  the  vendor  retains  the  power  to  transfer  the 
legal  title  to  a  third  person  or  subject  it  to  a  lien,  and  in 
such  cases  the  transferree  or  mortgagee  is  subrogated 
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to  the  rights  of  the  vendor,  and  is  entitled  to  receive  the 
unpaid  portion  of  the  purchase  price.  Specifically  it 
is  urged  that  tlie  mortgage  lien  here  attached  to  the 
unpaid  purchase  price,  and  that  the  districts  having 
notice,  both  constructive  and  actual,  of  the  existence 
of  the  mortgage,  paid  the  Power  Company'-  at  their  peril. 
But  the  application  of  the  principle  to  tlie  facts  in  hand 
is  not  so  plain  or  simple.  The  contract  in  question  was 
for  the  purchase  of  an  indivisible  unit  of  property.  No 
substantial  ])art  of  it  ^vas  in  existence  at  the  time  the 
contract  was  m.ade ;  it  was  largely  to  be  created  before  it 
could  be  transferred.  Admittedly,  when  completed  it 
was  to  be  conveyed  free  from  all  incumbrances.  What 
then  were  the  rights  and  duties  of  the  districts?  Clearly 
it  was  their  right  to  take  such  course  as  was  reasonably 
necessary  to  secure  the  performance  of  the  contract,  and, 
as  already  stated,  one  of  the  provisions  of  the  contract 
vras  that  they  should  receive  title  to  the  completed  sys- 
tem free  from  incumbrances,  of  which  condition  mort- 
gagees at  all  times  b.ad  knowledge.  Xow  what  in  fact  did 
they  do?  So  far  as  the  record  shows,  they  i)aid  the 
purchase  price  by  turning  their  bonds  over  to  the  Power 
Company  to  be  used  by  it  in  procuring  the  construction 
of  and  title  to  the  pro])erty  conveyed  by  the  contract,  and 
the  bonds  were  so  used.  'In  view  of  the  record,  it  is  idle  to 
talk  about  withholding  the  purchase  price  and  applying 
it  to  the  discharge  of  the  mortgage  indebtedness.  Had 
such  a  policy  been  suggested  at  the  outset,  the  contrac- 
tors would  doubtless  have  declined  to  ])roceed  with  the 
vrork,  and  if  it  had  been  adopted  after  the  work  was 
done,  mechanic's  liens  would  have  been  asserted  against 
the  property.    That  the  lien  of  those  who,  by  supplying 
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labor  and  material,  created  the  property,  was  superior 
to  the  equity  of  the  districts,  I  have  already  held,  and 
that  it  was  superior  to  the  mortgage  lien  is  scarcely  open 
to  controversy.  Under  such  circumstances,  it  was  the 
right  of  the  districts  to  see  that  the  purchase  price  was 
applied  to  the  discharge  of  the  superior  liens;  those  of 
contractors,  laborers,  and  of  material  men.  (If  we  as- 
sume that  thereafter  it  was  their  duty  to  withhold  from 
the  vendor  and  pay  to  the  mortgagee  the  balance,  it 
need  only  be  said  that  there  is  no  showing  that  there 
was  any  balance.  So  far  as  appears  none  of  the  bonds 
constituting  the  purchase  price  has  been  turned  over  to 
or  retained  by  the  Power  Company  for  its  own  profit. 

It  is  now  quite  immaterial  that  the  mortgage  in- 
debtedness originated  in  construction  work  done  by  the 
mortgagees  upon  a  branch  of  this  irrigation  system.  If 
we  assume  that  up  to  the  time  they  took  the  mortgage 
their  right  to  a  mechanic's  lien  remained  unimpaired, 
they  abandoned  that  right  by  taking  the  mortgage.  It 
may  very  well  be  true  that  if  they  had  then  insisted  upon 
such  a  lien  the  project  would  have  fallen  through  and 
they  would  have  been  left  with  worthless  security.  But, 
however,  that  may  be,  and  whatever  may  have  been  their 
motives,  they  waived  their  statutory  lien  and  took  the 
mortgage,  and  their  status  here  is  that  of  a  mortgagee 
and  nothing  more. 

There  is  this  further  consideration:  Tlie  districts, 
as  we  have  seen,  were  under  no  obligation  to  pay  the 
Power  Com])any  money;  the  price  v/as  to  be  paid  in 
bonds.  If  the  mortgagees  wei-e  resting  upon  tlie  tlieory 
that  as  holders  of  a  mortgage  they    were    in    a    sense 
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subrogated  to  the  right  of  the  Power  Company  to  re- 
ceive the  purchase  price,  why  did  they  not  demand  that 
a  part  of  the  purchase  price  be  turned  over  to  them? 
They  apparently  knew  that  the  bonds  were  being  de- 
livered, and  yet  made  no  demand  or  protest.  Great 
difficulty  was  experienced  in  negotiating  the  bonds  even 
at  heavy  discounts.  From  the  record  can  we  say  that 
the  mortgagees  would  have  been  willing  to  take  them  at 
their  face  value  or  for  that  matter  at  any  price?  Upon 
their  own  theory,  their  mortgage  at  most  conferred  upon 
them  a  conditional  right  to  receive  a  part  of  the  unpaid 
purchase  price.  But  the  purchase  price  consisted  not 
of  money  but  of  bonds,  and  at  no  time  during  the  entire 
transaction  did  they  intimate  a  willingness  to  accept 
bonds,  nor  up  to  the  present  time  have  they  manifested 
such  willingness.  They  are  insisting  upon  the  pajnment 
of  their  claim  in  mioney.  As  against  their  debtor,  the 
Power  Company,  such  is  their  right,  but  in  view  of  the 
law,  upon  any  state  of  facts  either  real  or  assumed,  was 
it  ever  the  duty  of  the  districts  to  pay  them  any  part 
of  their  demand  in  money.  In  view  of  these  considera- 
tions it  is  thought  that  the  lien  of  the  mortgage  does  not 
extend  to  such  property  rights  and  interests  as  were 
covered  by  the  contract  and  have  been  conveyed  to  the 
districts  pursuant  to  the  terms  thereof.  A  foreclosure 
will  therefore  be  granted  only  as  to  the  other  property 
described  in  the  mortgage,  including  the  interest  re- 
served by  the  Power  Company  in  the  irrigation  system. 

As  to  attorneys'  fees,  possibly  the  amount  testified 
to,  namely,  $1,000.00,  would  not  be  excessive  for  the 
Portland  Wood  Pipe  Company,  if  counsel  who  rep- 
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resent  it  were  not  otherwise  employed  in  the  case,  hut 
taking  into  consideration  the  fact  that  the  same  counsel 
also  represent  the  mortgagees  and  Slick  Brothers,  I  am 
inclined  to  think  $750.00  will  he  an  adequate  allowance 
on  this  account.  As  to  Maney  Brothers,  their  princi])al 
controversy,  namely,  that  their  lien  extends  to  the  prop- 
erty of  the  llrrigation  Districts,  is  found  to  be  without 
valid  basis,  and  insofar  as  the  legal  services  pertain  to 
that  controversy,  they  must  themselves  bear  the  expense. 
For  other  services  they  are  entitled  to  recover,  and 
$1,000.00  will  be  awarded  on  account  thereof. 

My  conclusion  as  to  the  Slick  Brothers  claim  was 
announced  orally.  As  to  the  Comerford  claim,  after 
a  ruling  upon  the  controlling  questions,  I  am  advised 
of  a  complete  settlement  between  the  interested  ])arties. 
Both  the  cross-complaint  and  the  counter-claim  will 
therefore  be  dismissed  as  settled. 

Creer  and  others  vs.  Cache  Valley  Canal  Co.,  4  Idaho 
280,  38  Pac.  653,  654.  This  case,  in  many  particular.^ 
is  in  point  with  the  question  under  discussion,  and  I 
quote  from  the  same  as  follows : 

"Suit  by  William  O.  Creer  and  others  against 
the  Cache  Valley  Canal  Company  and  others  for  a 
balance  claimed  to  be  due  for  work  and  labor  done 
by  them  in  the  construction  of  two  canals  for  the 
defendant  the  Cache  Valley  Canal  Company,  and 
for  a  first  lien  upon  said  canal  to  secure  said  claim. 
Decree  in  the  court  below  gave  plaintiffs  judgment 
for  the  amount  claimed,  and  first  lien  u})on  the  canal 
to  secure  the  sum,  and  defendants  a])])eal.  Af- 
firmed. 
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The  stipulation  of  facts  agreed  upon  in  this 
case  shows:  That  the  Cache  Vallej^  Canal  Company 
on  or  about  the  first  day  of  ]May,  1892,  constructed 
a  main  canal  running  from  the  Soda  Springs,  along 
the  Oregon  Short-line  Railroad,  to  the  NE  ^4  of 
Section  1,  in  Township  9,  S.,  Range  40  E.,  P.  M. 
and  about  41/2  miles  of  the  South  Branch  of  said 
canal — in  all,  about  14  miles.     On  the  18th  day 
of  June,  1892,  the  Cache  Valley  Canal  Co.  executed 
a  mortgage  to  James  Thompson  for  the  sum  of 
$25,000  upon  all  of  the  canals  thus  constructed  and 
upon  those  to  be  thereafter  constructed.    That  the 
money  so  obtained  by  said  mortgage  was  used  in  the 
construction  of  said  canals,  including  that  part  on 
which  the  plaintiffs  now  claim  a  lien.    On  the  11th 
day  of  July,  1892,  the  plaintiffs  made  a  contract 
with  the  Cache  Valley  Canal  Co.  by  the  terms  of 
which  the  said  plaintiffs  were  to  construct  what  is 
called  the  "North  Branch"  of  the  said  canal,  for 
which  they  were  to  receive  a  certain  stipulated  price. 
They  also  agreed  to  construct  what  was  termed  the 
"South  Branch  and  Laterals"  of  said  Company's 
canal  for  a  certain  other  stipulated  sum.    That  the 
said  plaintiffs  fully  performed  their  contract  as  be- 
fore set  forth,  and  completed  said  work  on  the  27th 
day  of  October,  1892.     It  is  also  stipulated  that, 
if  the  plaintiffs  are  entitled  to  recover  at  all,  the 
amount  claimed  in  the  complaint,  and  interest  as 
claimed,  is  the  amount  that  should  be  allowed;  that 
the  lands  whereon  said  canal  was  constructed  were 
then  public  lands  of  the  United  States,  with  the 
exception  of  three-quarter  sections ;  that  at  all  times 
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mentioned  in  the  complaint,  as  fast  as  the  said 
canals  were  constructed  by  the  plaintiffs,  as  alleged 
in  the  complaint,  the  defendant  the  Cache  Valley 
Canal  Co.  was  the  owner  thereof;  that  in  November, 
1892,  the  said  Cache  Valley  Canal  Co.  sold  and 
transferred  all  of  said  canal's  right-of-way,  as  far 
as  said  Company  had  acquired  it  to  the  Cache  Val- 
ley Land  and  Canal  Co.;  that  in  April,  1893,  the 
said  last  named  Company  acquired  the  right-of- 
way  over  all  the  public  lands  where  its  canal  was 
constructed;  that  the  plaintiffs  herein  were  original 
contractors  under  the  contract  sued  on.'* 

"This  appeal  exhibits  a  most  extraordinary 
state  of  facts.  It  is  stipulated  that  the  defendants 
owe  the  plaintiffs  the  sum  demanded  in  their  com- 
plaint, with  interest  thereon.  It  further  appears 
from  the  record:  That  quite  a  large  part  of  the 
property  upon  which  this  lien  is  claimed,  and  upon 
which  the  said  James  Thompson  claims  to  have  a 
mortgage,  which  he  wishes  the  court  to  declare  to 
be  a  prior  lien  to  that  of  the  plaintiffs,  had  no  ex- 
istence whatever  when  this  said  mortgage  was  given. 
That  the  plaintiffs  constructed  the  whole  of  the 
North  and  South  Branches  of  said  canal  after  this 
mortgage  was  given,  except  about  4l^  miles,  which 
they  had  constructed  before.  The  plaintiffs  actually 
created  this  property  which  made  the  mortgage  of 
the  said  Thompson,  who  is  the  appellant  in  this 
case,  good;  that  is,  the  North  and  South  Branches 
of  the  canal  were  not  built — had  no  existence — 
when  the  mortgage  was  given.  That  they  were  built 
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by  said  plaintiffs,  for  which  construction  they  have 
not  been  paid,  except  in  part.  And  this  suit  is 
brought  to  secure  the  balance  of  the  mone^^  that 
the  defendants  acknowledge  was  due  plaintiffs  for 
said  work;  and  this  court  is  asked  to  assist  in  pre- 
venting the  plaintiff  securing  their  pay,  on  technical 
objections,  that  are  themselves  without  foundation. 
This  appeal  has  no  merit  whatever." 

Gardner  et  al.  vs.  Leek  et  al.  The  Minnesota  case 
can  be  found  in  the  54th  Northwestern  Reporter  at  page 
746,  and  we  quote  from  the  same,  pages  748  and  749, 
as  follows: 

"There  is  nothing  novel  or  unjust  in  a  law  which 
gives  priority  to  the  liens  of  mechanics  and  material 
men  over  those  of  other  parties,  originating  sub- 
sequent to  the  commencement  of  the  improvements 
on  the  land.  Un  at  least  20  states  such  laws  have 
been  enacted,  and  again  and  again  have  they  been 
sustained  by  the  courts.  These  states  are  named, 
and  a  synopsis  of  their  lien  statutes  given,  in  Jones 
on  Liens  (sections  1187  and  1469).    *     *     * 

"The  inevitable  logic  of  what  we  have  said  is 
that,  whenever  a  mortgage  or  other  incumbrance 
or  distinct  lien  originates  subsequently  to  the  com- 
mencement of  the  work  on  the  ground,  or  the  fur* 
nishing  of  materials  at  the  same  place,  so  that  the 
world  may  have  notice  of  the  proposed  improve- 
ment, it  must  yield  to  the  claims  of  all  who  have 
contributed  to  the  completion  of  the  structure  with 
their  work  or  materials." 
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Oriental  Hotel  Company  et  al.  vs.  John  Griffiths 
et  al,  30  L.  R.  A.  765;  33  Southwestern  652;  53  Amer- 
ican State  Report  790.  This  is  a  case  from  the  Texas  Su- 
preme Court  and  we  quote  from  the  LRA  report,  pao^es 
776,  777  and  778,  as  follows : 

"The  parties  contracted  with  reference  to  and  in 
view  of  the  law  as  it  then  existed,  and  must  he 
charged  with  notice  of  such  rights  as  might  accrue 
in  the  course  of  constructing  the  huilding,  even  if 
they  had  not  heen  actually  contemplated  hy  the 
parties.  Brooks  v.  Burlington  &  S.  W.  B.  Co.,  101 
U.  S.  451,  25  L.  Ed.  1060.  When  a  huilding  or 
other  improvement  is  in  course  of  construction,  and 
any  person  takes  a  mortgage  on  the  land  upon 
which  such  huilding  or  improvement  is  situated,  or 
on  the  improvement  itself,  he  does  so  with  the  know- 
ledge that  it  may  he  necessary  for  the  completion 
of  the  huilding  that  other  contracts  should  he  made 
for  labor  and  material,  nnd  it  is  clearly  the  ])olicv 
of  this  state,  as  shown  by  its  statute  law,  that  an 
intervening  mortgagee  shall  not  destroy  the  statu- 
tory rights  of  persons  that  may  be  acquired  there- 
after in  the  course  of  constructing  such  building. 
The  deed  of  trust  in  this  case  expressly  reserved  a 
lien  upon  the  building  thereafter  to  be  constructed, 
and  it  is  evident  from  the  facts  that  the  princijjal 
security  of  the  bonds  wliich  were  being  sold  was  to 
be  created  by  the  completioji  of  the  contem])lated 
hotel  building.  If  the  })osition  taken  by  the  coun-cl 
for  the  Oriental  Investment  Company  be  correct, 
then    an   intervening   mortgagee   could   arrest   the 
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progress  of  such  work,  destroy  the  statutory  rights 
and  hens  of  all  persons  who  might  be  engaged  in 
the  work,  and  assert  a  lien  bj^  contract  which  would 
be  superior  to  that  given  by  the  law  under  which 
the  contract  was  made.  This,  we  believe,  cannot 
be  maintained.     *     *     * 

"If  the  construction  claimed  by  the  plaintiffs 
in  error  be  given  to  the  statute  of  this  state  it  would 
result  in  many  absurd  and  unjust  consequences. 
For  example,  let  us  suppose  that  Griffith's  contract 
called  for  the  completion  of  the  hotel  building,  ex- 
cept the  portions  for  which  the  other  plaintiffs  fur- 
nished material  or  upon  which  they  performed  labor, 
and  that  Griffith's  contract  had  been  complied  with 
and  the  building  completed,  except  the  portions 
last  named,  and  that  after  this  was  done  Griffith's 
claim  remaining  unpaid,  the  deed  of  trust  had  been 
executed,  as  it  was  in  this  case,  before  the  contracts 
were  made  under  which  the  other  plaintiffs  acquired 
their  rights.  Now,  by  the  construction  claimed, 
Griffiths  would  have  a  prior  lien  upon  the  entire 
building,  including  all  that  the  other  plaintiffs  had 
furnished,  either  in  material  or  labor,  and  yet  they 
who  furnished  the  material  or  labor  would  have 
only  a  second  lien  thereon,  for  the  reason  that  the 
mortgage  inters^ening  would  take  precedence  over 
them.  If  we  adopt  the  construction  of  the  statute 
which  seems  to  have  been  applied  by  the  district 
court  and  approved  by  the  court  of  civil  appeals, 
the  result  will  be,  in  such  case  as  that  stated  above, 
that   Griffiths  would   have  his   lien  upon   all   the 
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work  completed  by  him,  and  would  be  allowed  to 
participate  in  the  proceeds  of  that  which  had  been 
added  by  the  other  plaintiffs,  while  they  would  be 
denied  their  statutory  right  to  participate  with  him 
in  the  portion  com])leted  before  the  mortgage  was 
given.  Suppose  that  Griffiths  had  the  entire  con- 
tract for  building  the  house,  except  the  plastering 
and  painting,  and  that,  before  the  plastering  an.d 
i;:dnting  were  done,  the  mortgage  had  been  given; 
then  the  result  would  be  that  Griffths  would  have 
his  lien  upon  the  entire  building,  painted  and 
plastered,  while  the  other  ])arties,  who  did  the 
plastering  and  painting,  and  furnished  the  material 
therefor,  would  have  a  lien,  equally  with  Griffiths, 
only  upon  the  plastering  and  painting  as  it  might 
be  upon  the  walls,  woodwork,  or  other  parts  of  the 
house.  Would  it  be  practicable  to  separate  tliese, 
in  case  of  a  foreclosure  of  the  lien  and  sale,  so  as 
to  adjust  the  rights  of  the  parties  in  tlie  ]:)roc'ee;;s 
of  that  portion  consisting  of  the  plasteriiig  and 
painting?  In  fact,  it  would  be  almost  impossible 
to  construct  a  hou':e  of  any  considerable  value,  ex- 
cept upon  cash  payments,  v/ithout  making  such 
complications  betv>'een  the  parties  as  would  render 
it  impracticable,  if  not  impossible,  to  adjust  tlieir 
equities  under  any  such  rule  of  Construction  as  that 
upon  which  this  judgment  is  Luised.  V/hen  a  statute 
is  plain  and  unambiguous  in  its  terms,  and  not 
susce])tible  of  more  tlian  one  construction,  coin*ts 
are  not  concerned  with  the  consequences  that  may 
result  therefrom,  but  must  enforce  the  law  as  they 
find  it.  But  when  a  statute  is  ambiguous  in  its  terms, 
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or  susceptible  of  two  constructions,  then  the  evil 
results  and  hardships  which  may  follow  one  con- 
struction may  be  properly  considered  by  the  court, 
and  it  is  right  that  the  court  shall  place  upon  the 
statute  that  interpretation,  of  which  it  is  fairly  sus- 
ceptible, which  will  attain  the  just  solution  of  the 
questions  involved  and  protect  the  rights  of  all  par- 
ties. Sutherland,  Stat.  Constr.  Sec.  324.  The  con- 
struction that  we  place  upon  the  statutes  of  this 
state,  to  the  effect  that  when  the  erection  of  any 
building  or  construction  of  any  improvement  is 
begun,  that  constitutes  the  inception  of  all  subse- 
quent liens,  is  consistent  with  the  entire  body  of  the 
statute  laws  of  this  state  on  the  subject,  preserves 
the  equality  of  all  those  who  contribute  to  the  con- 
struction of  the  building,  and  affords  an  easy  solu- 
tion and  just  result  in  case  of  intervening  liens; 
for  it  is  but  just  that  he  who  acquires  a  lien  upon 
property  under  such  circumstances,  and  seeks  to 
derive  to  himself  the  benefits  of  the  improvement  to 
be  made,  enhancing  in  value  the  security  thus  ob- 
tained, should  be  charged  with  notice  that  those  who 
thereafter  perform  labor  upon  or  furnish  material 
for  the  completion  of  such  improvement  will  be 
protected,  under  the  law  in  the  liens  created  by  the 
statute.  Brooks  v.  Burlington  k  S.  IV.  R.  Co.,  101 
U.  S.  443,  25  L.  Ed.  1057." 

Davis  v.  BiUland,  18  Wallace  659,  21  I..  Ed.  969. 
We  quote  from  the  Wallace  report,  from  page  661,  as 
follows : 

"Thirdly.    That  the  mortgage  of  the  defendant 
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was  entitled  to  priority  over  the  claims  of  the 
plaintiff,  which  were  not  filed  till  November,  1869, 
and  Bilsland  did  not  commence  work  nntil  after 
the  mortgage  was  given. 

"The  language  of  the  eigth  section  of  the  me- 
chanic's lien  law  of  Montana  is  unambiguous.  The 
liens  secured  to  the  mechanics  and  materialmen 
have  precedence  over  all  other  incumbrances  put 
upon  the  property  after  the  commencement  of  tlie 
building.  And  this  is  just.  Why  should  a  ])ur- 
■chaser  or  lender  have  the  benefit  of  the  labor  and 
materials  which  go  into  the  property  and  give  it 
its  existence  and  value?  At  all  events  the  law  is 
clear,  and  the  decree  was  right." 

Judge  Dietrich,  in  the  opinion  we  have  heretofore 
set  out,  cites  HoH  v.  Henley,  232  U.  S.  637,  24  Supreme 
Court  Reporter  459.  That  case,  on  page  460  of  tlie 
Supreme  Court  Reporter,  cites  a  great  many  other 
cases.  All  these  cases  deal  with  the  "after  acquired 
property"  clause  of  mortgages,  and  all  of  these  cases 
deal  with  personal  property  after  acquired  instead  of 
real  estate,  but  there  cannot  be  any  difference  upon 
]:)rinciple  in  this  line  of  cases  than  the  doctrine  we  seek 
to  revoke  in  this  case. 

Garland  v.  Bear  Lake  &  River  Wafer  Works  k 
Irrigation  Cornpany,  9th  Utah  350,  34  Pacific  368,  is 
another  one  of  the  cases  cited  by  Judge  Dietrich  in  the 
opinion  above  quoted,  and  we  quote  from  the  Pacific 
Reporter,  page  370  and  371,  as  follows: 

"The  Jarvis-Conklin  INIortgage  Trust  Com])any 
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insist  that  the  court  helow  erred  in  holding  that 
the  lien  in  favor  of  Corey  Bros.  &  Co.  on  the  canal 
was  superior  to  the  trust  deed  on  the  same  prop- 
erty to  seciu'e  its  debt.  'It  is  true  that  the  Jarvis- 
Conklin  jVIortgage  Trust  Company  obtained  their 
deed  of  trust  before  Corey  Bros.  &  Co.  commenced 
work,  and  that  the  deed,  by  its  terms,  included  all 
the  property  the  water  and  irrigation  company  then 
had,  or  might  thereafter  acquire.  When  mechanics, 
material  men,  or  other  persons  make  im])rovements 
on  land  on  which  there  is  a  mortgage  or  trust  deed, 
such  mortgage  or  trust  deed  will  be  superior  to  the 
lien  to  secure  the  mechanics  or  other  persons;  but 
the  water  and  irrigation  company  had  no  ditch  or 
canal  v/hich  the  deed  of  trust  could  transfer  to  the 
trustee,  until  Corey  Bros.  &  Co.,  by  their  labor, 
brought  it  into  existence,  and  as  fast  as  they  con- 
structed the  canal  their  lien  attached  to  it.  The  trust 
deed  could  not  transfer  the  canal  from  the  water 
and  irrigation  company  to  the  trustee  until  it  was 
constructed ;  until  the  property  came  into  existence. 
Under  the  mechanic's  lien  law  relied  upon,  we  do  not 
think  a  man  can  execute  a  deed  of  trust  on  a  canal 
to  be  constructed  on  the  public  lands,  and  then  em- 
])loy  men  to  build  it,  and  after  they  have  done  so, 
and  claim  the  security  of  the  lien,  turn  upon  them, 
and  say  he  had  transferred  the  property  to  a  trustee 
before  their  labor  had  brought  it  into  existence.  We 
are  of  the  opinion  that  the  court  below  was  correct 
in  holding  the  lien  of  Corey  Bros.  &  Co.  superior 
to  the  trust  deed." 
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At  the  time  Maney  Brothers  &  Compan}^  received 
the  note  and  mortgage  from  the  Crane  Creek  Irrigation 
Land  &  Power  Company,  on  the  29th  day  of  September, 
1911,  it  knew  that  prior  to  that  time  a  contract  had  been 
entered  into  between  the  Crane  Creek  Irrigation  Land 
&  Power  Company  and  these  two  Irrigation  Districts; 
and  it  knew  that  the  contracts  with  the  Districts  pro- 
vided that  the  Crane  Creek  Irrigation  Land  &  Power 
Company  was  bound  to  convey  the  property  described 
in  these  contracts  to  these  two  Districts  free  from  all 
incumbrances.  It  is  a  clear  case  of  INIaney  Brothers  & 
Company  entering  into  a  contract  that  it  knew  might 
result  in  the  Crane  Creek  Irrigation  Land  &  Power 
Company  violating  its  contracts  with  the  Irri 'ration 
Districts.  Maney  Brothers  &  Company  knew  that,  if 
its  mortgage  was  not  paid  prior  to  the  time  it  became 
the  duty  of  the  Power  Company  to  convey  to  the  Irri- 
gation Districts,  that  the  above  agreement  to  convey 
free  from  incumbrances  would  be  violated,  if  the  mort- 
gage could  be  enforced  against  the  Districts.  Maney 
Brothers  &  Company  do  not  come  into  this  court  with 
clean  hands. 

Maney  Brothers  &  Company's  mortgage  calls  for 
$87,000.00.  Maney  Brothers  &  Company  were  to  build 
a  reservoir  and  we  suppose  it  was  worth  $87,000.00.  It 
has  been  paid  over  $50,000.00  on  its  note  and  mortgage. 
There  is  still  due  it  something  in  the  neighborhood  of 
$36,000.00. 

It  was  not  satisfied  with  taking  a  mortgage  upon 
the  work  it  did,  but  it  is  here  claiming  that  it  has  a  first 
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lien  upon  all  the  work  done  under  the  contract  with  Slick 
Brothers  Construction  Comjian)',  Ltd.  Several  hun- 
dred thousand  dollars  have  been  spent  upon  the  work 
done  , under  Slick  Brothers  Construction  Com];)any 
Ltd.'s  contract. 

When  Maney  Brothers  &  Company  took  its  said 
mortgage,  it  knew  that  laborers  and  material  men  would 
put  several  hundred  thousand  dollars  in  the  flumes, 
canals  and  siphons  and  ditches  on  this  irrigation  project; 
and  it  now  claims  that  it  is  entitled  to  a  lien  for  work 
it  did  on  another  part  of  the  irrigation  system  superior 
to  the  claim  of  the  laborers  and  material  men  that  have 
done  this  additional  and  subsequent  work. 

There  is  not  any  equity  or  justice  in  such  a  proposi- 
tion, but  Mane}^  Brothers  &  Company  content  them- 
selves with  resting  u]:!on  what  they  call  the  vested  riglits 
of  a  mortgagee. 

If  Maney  Brothers  &:  Com])nny  tliought  they  liad 
a  valid  mortffaore  against  the  Irrigation  Districts,  whv 
have  they  waited  all  this  time  to  enforce  this  mortgage? 
They  never  did  attempt  to  enforce  it  and  they  set  up 
this  vested-right-cry  only  after  they  are  brought  into 
court  by  the  Portland  Wood  Pipe  Company  in  attempt- 
ing to  collect  its  just  debts  and  dues. 

A  good  deal  has  been,  said  in  tliis  record  about  the 
resolutions  of  the  two  Irrigation  Districts  and  about 
the  certificate  of  some  of  the  officers  of  these  Irrigation 
Districts,  attempting  to  bolster  up  the  mortgage  of 
Maney  Brothers  &  Company,    attempting    to    give    a 
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standing  and  validity.  If  one  has  a  valid  mortgage,  he 
never  attempts  to  bolster  it  up  by  resolutions  and  certi- 
ficates and  affidavits ;  he  never  tries  to  make  some  record 
some  place  else  that  will  make  such  mortgage  better 
than  the  mortgage  record  itself;  he  never  tries  to  prop 
up,  nor  brace  up,  nor  bolster  up  the  record  that  he 
obtained  in  the  ordinary  way  in  filing  his  mortgage  in 
the  record  provided  by  law.  The  very  fact  that  all  this 
attempt  was  made  to  establish  the  validity  of  this  mort- 
gage convinces  us  that  Maney  Brothers  &  Company 
doubted  the  validity  thereof,  as  against  these  'Irrigation 
Districts. 

Maney  Brothers  &  Company,  if  this  mortgacje  had 
not  been  given,  would  have  had  a  valid  m.echanic's  lien 
upon  the  work  that  it  did  in  the  performance  of  its 
work  under  its  contract  with  the  Crane  Creek  Irrigation 
Land  &  Power  Company.  Maney  Brothers  &  Company 
were  not  satisfied  with  this;  it  wanted  something  better. 
It  not  only  wanted  a  mortgage  upon  the  work  it  did,  but 
it  wanted  a  mortgage  upon  all  the  work  anybody  else 
ever  did  on  this  large  irrigation  project  in  these  two 
Irrigation  Districts.  We  believe  it  is  perfectly  apparent, 
from  the  record  here,  that,  when  Maney  Brothers  & 
Company  built  this  reservoir,  provided  for  in  its  con- 
tract, all  the  rest  of  this  irrigation  project  was  on  pa|)er. 
As  a  matter  of  fact,  the  reservoir  would  not  be  worth 
anything  unless  the  balance  of  tlie  irrigation  system 
was  completed. 

This  work  of  the  Portland  Wood  Pi])e  C{)m})aiu% 
and  otiiers,  breathed  life  into  this  [)aper  irrigation  pro- 
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ject  and  made  it  worth  something,  and  made  the  mort- 
gage of  Maney  Brothers  &  Company  worth  something. 
It  seems  to  us  that  Maney  Brothers  &  Company  have 
overshot  the  mark.  It  seems  to  us  they  have  been  too 
avaricious.  It  seems  to  us  it  must  shock  the  countenance 
of  a  chancellor  when  any  one  attempts  to  take  an  ad- 
vantage of  a  situation  such  as  this,  and  when  one  at- 
tempts to  profit  to  the  hurt  of  another,  and  reap  where 
he  has  not  sowed. 

It  is  a])parent  that  IManey  Brothers  k  Company 
knew  that  from  time  to  time  the  Power  Company  was 
executing  and  delivering  its  deeds  to  these  Irrigation 
Districts,  as  the  work  was  being  completed,  and  it  never 
objected;  it  never  protested  to  the  Irrigation  Districts; 
it  never  ])rotested  to  the  Power  Compan^^  It  thought 
that  it  would  wait  until  the  Portland  Wood  Pipe  Com- 
pany, and  others  similarly  situated,  had  put  their  good 
money,  labor  and  material  into  this  irrigation  system, 
and  then  it  thought  it  would  attempt  to  esablish  a  first 
lien  thereon,  and  a  lien  thereon  prior  to  the  lien  of  any 
laborer  or  material  man. 

Judge  Dietrich  clearly  saw  this  whole  situation.  He 
had  before  him  the  witnesses  and  he  saw  the  iniquity  and 
injustice  of  Maney  Brothers  &  Company's  attempt  to 
shut  out  the  material  man  and  the  laborer,  and  he  could 
not  be  swayed  by  the  sophistry  of  the  vested  rights  of 
a  mortgagee.  His  decision  in  this  regard  should  be 
upheld. 

WPIEREFORE,  the  appellee,  the  Portland  Wood 
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Pipe  Company,  respectfully  submits  that  the  decree  of 
the   District  Court  should  be  affirmed. 

Respectfully  submitted, 

WILBUR,  SPENCER  &  BECKETT, 

Solicitors  for  Appellee,  Portland  Wood  Pipe  Co. 
Residence,  Portland,  Oregon. 
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STATEMENT  OF  THE  CASE. 

The  appeal  and  cross-appeals  herein  are  taken  from 
the  decree  of  the  District  Court  given  in  the  case  of  the 
Portland  Wood  Pipe  Company,  a  corporation,  plaintiff, 
vs.  Slick  Brothers  Construction  Company,  Ltd.,  a  cor- 
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poration,  et  als.,  defendants,  and  are  to  be  argued  and 
considered  at  the  same  time  with  the  appeals  taken  by 
Crane  Creek  Irrigation  District  and  Sunnyside  Irrigation 
District,  appellees  and  cross-appellants  here,  from  that 
portion  of  the  said  decree  charging  a  mechanic's  lien 
against  the  property  of  the  said  district. 

Maney  Brothers  &  Company  filed  a  cross-bill  in  the 
original  suit  setting  up  a  mortgage  given  by  the  Crane 
Creek  Irrigation  Land  &  Power  Company,  an  original 
defendant  in  the  suit  (hereinafter  called  "Company")  on 
September  29th,  A.  D.  1911,  to  the  said  Maney  Brothers 
Company,  and  upon  certain  lands  described  in  the  mort- 
gage (which  was  annexed  to  the  bill  as  Exhibit  "A," 
Transcript  29)  on  the  reservoir  and  site,  dam,  canals, 
ditches,  head  gates,  flumes,  pipe  lines,  laterals,  and  other 
structures,  dams  and  works  used  or  intended  to  be  used  or 
required  in  connection  with  the  distribution  of  the  water 
from  the  reservoir,  and  for  carrying  and  distributing  the 
water  to  the  place  or  places  of  intended  use  now  owned 
or  constructed  or  which  may  hereafter  be  acquired  or  con- 
structed by  the  mortgagor  with  the  rights-of-way  there- 
for ;  all  water  rights  and  rights  to  the  use  of  water  in  con- 
nection with  the  reservoir  and  irrigation  works  "now 
owned  or  that  may  hereafter  be  acquired,"  by  the  mort- 
gagor, and  also  upon  certain  permits  issued  by  the  State 
Engineer  of  Idaho  and  described  by  number  and  record. 

The  habendum  clause  included  all  the  "described 
real,  personal  and  mixed  property,  and  the  rights,  fran- 
chises, contracts,  mortgages,  notes,  bonds,  water  rig^hts 
and  permits,  rights-of-way,  reservoirs,  dams,  canals, 
flumes,  pipe  lities,  ditches,  and  other  structures  forming 
a  part  of  said  irrigation  system  now  owned  by  the  mort- 
gagor or  hereafter  constructed  or  acquired  by  the  mort- 
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gagor,  with  all  the  eastments,  rights-of-way,  privileges 
and  appurtenances  thereunto  belonging  or  in  any  wise  ap- 
pertaining. ' ' 

The  mortgage  was  given  to  secure  the  payment  of  a 
promissory  note,  of  even  date  therewith,  whereby  the 
Company  promised  to  pay  Maney  Brothers  &  Company 
on  November  15th,  1912,  $87,000,  with  interest  at  6% 
per  annum  from  November  15th,  1911.  (Transcript  29, 
30,  31,  34,  35.) 

It  was  alleged  that  after  the  execution  of  said  note, 
but  before  its  delivery  to  cross-complainant,  the  indi- 
vidual defendants,  E.  D.  Ford,  A.  G.  Butterfield,  and  E. 
C.  McKinney,  ior  value  received,  endorsed  the  same  in 
writing,  waiving  presentation,  demand,  protest  anid  notice 
of  non-payment.     (Transcript  25.) 

The  mortgage  contained  provisions  authorizing  the 
mortgagor  to  carry  out  its  contract  of  August  22nd, 
1910,  with  the  irrigation  districts,  but  stipulating  that 
the  mortgagee  should  not  be  required  to  release  the  lien 
of  the  mortgage  on  any  of  the  property  described  or  to 
be  conveyed  under  the  aforesaid  contract  until  there 
should  be  deposited  as  additional  security  with  a  certain 
bank  cashier,  as  trustee,  $75,000  in  the  case  of  one  dis- 
trict and  $50,000  in  the  case  of  the  other  district,  par 
value  of  legally  issued  bonds  of  the  districts,  they  having 
first  been  approved  by  the  Supreme  Court  of  Idaho ;  but 
upon  such  bonds  being  delivered,  the  mortgagee  agreed 
to  release  from  the  lien  of  the  mortgage,  the  interest  to  be 
conveyed  to  the  mortgagor  to  the  districts.  (Transcript 
37,  38.) 

The  mortgage  further  provided  that  the  mortgagor 
might  sell  bonds  deposited  with  the  trustee  of  the  two 
districts,  or  any  part  thereof,  at  not  less  than  75%  of 
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their  par  value,  applying  the  money  received  therefor 
upon  the  indebtedness  secured  by  the  mortgage. 

The  mortgage  further  provided  that  "the  contracts 
which  the  mortgagor  has  with  the  irrigation  districts 
herein  mentioned  and  all  extensions  thereof  and  amend- 
ments thereto  that  may  hereafter  be  made,  are  hereby  as- 
signed to  the  mortgagees  hereunto  as  the  security  for  the 
indebtedness  secured  hereby."    (Transcript  42.) 

The  Company  answered  the  cross-bill  substantially 
admitting  the  allegations  thereof,  and  the  irrigation  dis- 
tricts answered  severally  admitting  the  execution  of  the 
mortgage  and  note,  the  amount  due  thereon,  and  alleged 
the  organization  of  the  districts  pursuant  to  law,  and  that 
on  the  29th  day  of  September,  A.  D.  1911,  Maney  Broth- 
ers &  Company  entered  into  a  contract  with  the  Company, 
the  original  contractor  in  the  construction  of  the  system, 
to  furnish  materials  and  perform  labor  for  the  Company 
in  consideration  of  approximately  the  sum  of  money  men- 
tioned in  the  note  and  mortgage ;  and  that  before  any  ma- 
terials had  been  furnished  or  work  performed,  the  said 
Maney  Brothers  &  Co.  procured  from  the  Company  the 
said  note  and  mortgage;  that  the  Company  was  not  au- 
thorized in  law  to  charge  the  property  of  the  districts 
with  the  mortgage  lien  for  the  payment  of  the  costs  of 
construction,  and  that  the  mortgagee  had  no  authority  to 
so  contract  with  the  Company,  (the  answers  of  each  dis- 
trict are  the  same.  Transcript  66,  70,  82,  85,  86.)  Wit- 
ness, E.  D.  Ford,  testified  that  the  first  construction 
work  done  on  the  project  after  the  contracts  with  the 
districts  were  made,  was  in  October,  1911,  and  that  was 
done  by  Maney  Brothers  and  consisted  of  building  the 
dam  or  reservoir  site;  that  no  work  has  been  done  on 
the  dam  in  the  wav  of  construction  since,  and  that  the 


CRANE  CREEK  IRRIGATION  LAND  &  POWER  CO.,   ET  AL.  5 

mortgage  to  Maney  Brothers  was  given  in  connection  with 
that  work;  that  he  advised  the  districts  of  the  giving  of 
the  mortgage  about  the  time  it  was  given;  that  he  pre- 
vailed upon  the  districts  to  execute  Maney  Brothers  Ex- 
hibit No.  6,  in  order  to  get  certain  concessions  from  them. 
(Transcript  165,  166.) 

Exhibit  No.  6  purports  to  be  a  resolution  by  the 
directors  of  the  Crane  Creek  Irrigation  District  adopted 
June  15th,  1914,  relating  to  the  mortgage,  and  probably 
intended  to  ratify  the  act  of  the  President  in  executing 
and  delivering  a  resolution  stating  that  the  districts  had 
no  defense  against  the  mortgage,  "and  the  conveyances 
that  have  been  made  to  said  reservoir,  and  the  convey- 
ances that  may  be  made  by  the  Crane  Creek  Irrigation 
Land  &  Power  Company  to  them  of  the  interest  in  said 
reservoir,  and  all  conveyances  which  may  be  made  prior 
to  the  satisfaction  of  the  said  mortgage,  will  be  subject 
to  the  lien  of  the  saiid  mortgage."   (Transcript  157,  158.) 

A  similar  resolution  was  adopted  by  both  districts  in 
joint  meeting  on  July  lOtli,  1914,  and  still  another  ap- 
pears in  the  record  also  as  of  date  June  15th,  1914. 
Maney  Brothers  Exhibit  4-Exhibit  5.  (Transcript  151, 
154,  157.) 

On  the  day  of  the  execution  of  the  note  and  mort- 
gage the  Company  and  the  mortgagee  entered  into  a  con- 
tract in  writing  for  the  construction  of  the  dam  at  the 
reservoir  site  known  as  the  Crane  Creek  dam.  This 
contract  provided  that  simultaneously  with  its  execution, 
the  Company  should  execute  the  note  with  the  endorse- 
ments of  the  individual  defendants  hereinbefore  men- 
tioned and  would  mortgage  upon  all  its  property  rights 
and  franchises  as  security  for  the  payment  of  the  said 
note  and  any  and  all  other  sums  due  or  to  become  due; 


6  MANEY  BROTHERS  &  COMPANY,   ET  AL.   VS. 

and  that  the  note  should  be  deposited  with  a  trustee  to  be 
delivered  to  the  mortgagee  upon  a  certificate  by  the  en- 
gineer of  the  Company  that  the  work  had  been  com- 
pleted in  accordance  with  the  terms  of  the  agreement. 
(Transcript  90,  95,  96.) 

The  orginal  contract  between  the  irrigation  districts 
and  the  Company  of  August  22nd,  A.  D.  1910,  was  in  evi- 
dence and  marked  "Sunnyside  and  Crane  Jreek  Irriga- 
tion Districts'  Exhibit  'B'  ".  By  this  contract,  (para- 
graph 2)  the  Company  agreed  to  sell  and  convey,  and 
each  district  agreed  to  purchase  certain  percentages  of 
interest  in  and  to  certain  permits,  water  rights,  rights-of- 
way,  canals,  flumes  and  laterals,  and  in  all  canals,  pipe 
lines,  flumes  and  aqueducts  situate  wholly  without  the 
boundaries  of  the  district ;  and  also  the  main  canals,  dis- 
tributing laterals,  pipe  lines  and  flumes  situate  wholly 
within  the  boundaries  of  the  district.  (Transcript  104, 
105.) 

The  Company  also  agreed  to  convey  to  the  districts 
certain  percentages  of  interest  in  and  to  the  water  rights 
and  reservoir  site,  excepting  right  of  possession  thereof, 
which  was  to  be  held  until  final  conveyance;  "and  upon 
the  completion  of  any  portion  of  the  said  irrigation  sys- 
tem, as  shown  by  each  monthly  estimate  in  the  construc- 
tion thereof,  the  Company  agrees  to  convey  to  the  dis- 
tricts such  completed  portion  with  the  same  proportions 
of  the  rights-of-way  for  such  system;  and  upon  the  com- 
pletion of  the  whole  of  such  system  within  the  time  above 
specified,  to  convey  the  whole  of  the  undivided  interest 
in  and  to  said  water  rights,  appropriations,  reservoir 
sites,  rights-of-way,  canals,  dams,  pipe  lines,  flumes,  lat- 
erals and  other  structures,  with  the  appurtenances  con- 
templated in  this  agreement,  and  agreed  to  be  sold  and 
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conveyed  hereunder,  together  with  the  possession  thereof 
to  the  district." 

In  consideration  of  the  delivery  by  the  district  to  the 
Company,  coupon  bonds  of  the  face  value  of  $100,000  and 
of  deliveries  by  the  district  to  the  Company  upon  re- 
ceipt of  the  conveyance  above  erferred  to,  coupon  bonds 
at  face  value  to  an  amount  equal  to  such  part  of  the  en- 
tire bond  issue  of  the  district  to  be  sold  and  delivered 
under  the  contract  as  the  constructed  portion  of  the 
works  of  the  Company  bore  to  the  entire  work  to  be  con- 
structed for  the  use  and  benefit  of  the  district,  the  Com- 
pany agrees  to  make  the  aforesaid  conveyances.  (Para- 
graph 7,  Transcript  107.) 

In  consideration  of  the  agreements  by  the  Company, 
and  in  full  pajTnent  of  the  said  system  to  be  sold  and  con- 
veyed when  completed  as  in  the  contract  provided,  the 
district  agreed  to  deliver  to  the  Company  its  coupon  bonds 
at  their  face  value  to  the  amount  of  $415,000.  (Para- 
graph 8.)  It  was  further  provided  that  all  conveyances 
should  be  by  sufficient  deed,  and  that  all  properties  con- 
veyed should  be  free  and  clear  of  all  incumbrances.  (Para- 
graph 11,  Transcript  107,  108,  110.) 

The  Company  agreed  to  furnish  the  district  24,900 
acre  feet  of  water  each  season,  to  be  stored  in  the  reser- 
voir and  to  be  used  as  desired  by  the  district  during  the 
irrigation  season  as  part  of  the  consideration  of  the  con- 
tract, with  the  proviso,  however,  that  in  the  event  of  a 
shortage  of  water  and  the  water  stored  should  not  equal 
the  maximum  amount  therein  under  ordinary  conditions 
in  ordinary  years,  that  the  districts  should  pro  rate  with 
the  other  tenants  in  common  of  the  reservoir.  (Para- 
graph 15.) 
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It  was  further  agreed  that  the  exclusive  right  to  the 
perpetual  use  of  all  water  stored  in  the  said  reservoir 
site  at  any  point  or  points  between  the  dam  and  the  head 
gate  of  the  main  canal,  was  reserved  to  the  Company, 
its  successors  and  assigns  forever,  provided,  however, 
that  such  use  should  not  in  any  way  interfere  with  the  use 
of  the  said  water  by  the  District  when  needed  for  irriga- 
tion purposes  (paragraph  18);  and  that  the  use  of  the 
water  furnished  to  the  Districts  under  the  contract  should 
be  limited  to  the  certain  specified  tracts  included  within 
the  boundaries  of  the  Districts  as  the  same  existed  at  the 
time  of  the  bond  issue,  and  against  which  are  assessed 
the  benefits  of  the  system.  (Paragraph  19.  Transcript, 
113-114.) 

It  was  also  agreed  that  the  Company  reserved,  and 
should  have  the  sole  right  to  contract  for  and  sell  in  the 
future,  any  and  all  water  which  may  be  needed  by  any 
lands  within  or  without  said  Irrigation  District  as  the 
boundaries  thereof  now  exist,  or  as  they  may  be  here- 
after extended,  against  which  no  benefits  or  merely  nom- 
inal benefits  are  assessed,  and  to  have  the  use  of  any 
canals  or  laterals  owned  by  the  District  to  transport  the 
same  under  the  direction  of  the  District  to  the  persons 
to  whom  it  may  sell  water  (paragraph  20) ;  provision 
was  made  for  the  giving  of  bonds  to  each  District  in  the 
sum  of  $100,000  by  the  Company,  conditioned  for  the 
faithful  performance  of  the  contract  and  the  construction 
of  the  work.     (Paragraph  27,  Transcript  114-119.) 

The  resolution  of  July  10,  1914,  (Exhibit  No.  4)  con- 
tained the  following  statement,  to-wit : 

"But,  Be  It  Further  Resolved,  That,  in  passing  this 
resolution,  the  said  Districts  do  not  waive  any 
rights  which  they  may  have  in  the  premises,  and 
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in  the  event  that  their  interpretation  of  the  law 
of  the  case  is  incorrect  it  shall  not  be  the  inten- 
tion of  said  Districts  to  waive  or  relinquish  any 
right  which  tliev  mav  or  might  have  in  the  prem- 
ises."     (Trans.  153.) 

Ford  testified,  as  shown  in  the  record  of  the  case, 
No.  2645,  on  appeal  by  the  Districts  against  the  Portland 
Wood  Pipe  Company,  that  the  Company,  at  the  time  of 
the  execution  of  the  original  contract  of  August  22,  1910, 
was  the  owner  of  a  partially  completed  irrigation  system ; 
that  the  Company  had  actually  completed  nothing,  but  had 
acquired  a  right  of  way  as  a  resevoir  site  and  certain 
rights  to  waters  and  water  appropriation.    (Trans.  80.) 

The  Decree  of  the  court  below  allowed  a  mechanic's 
lien  against  the  System,  but  refused  to  charge  the  alleged 
mortgage  lien  against  an  interest  in  the  property  of  the 
Irrigation  Districts,  but  charged  it  against  the  interests 
of  the  Company  in  the  System  and  the  lands  covered  by 
the  mortgage.  It  gave  judgment  against  the  Company 
and  the  individual  defendants  Ford,  Butterfield,  and  Mc- 
Kinney,  for  the  amount  due  on  the  note,  and  directed  a 
sale  of  "all  the  property  hereinbefore  described  and  upon 
which  the  mortgage  of  said  cross-complainant  has  herein 
been  adjudged  and  decreed  a  lien" ;  and  directed  that  the 
contracts  between  the  Company  and  the  Irrigation  Dis- 
tricts of  August  22,  1910,  in  so  far  as  the  same  had  not 
been  modified  or  changed  by  supplementary  contracts  be- 
tween the  parties  "shall  be  binding  upon  the  purchaser 
or  purchasers,  their  grantees,  successors  or  assigns, 
under  any  sale  or  sales  had  in  satisfaction  of  the  lien  or 
claim  of  said  Maney  Brothers  &  Company,  and  that  the 
purchasers  under  the  sale  should  take  only  such  interest 
in  the  system  as  the  Company  had  or  was  entitled  to 
hold  and  retain  under  its  existing  contracts  which  the  Dis- 
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tricts  entered  into  prior  to  the  filing  of  the  cross-bill  of 
said  Maney  Brothers  &  Company."    (Trans.  207-208.) 

The  Districts  severally  appeal  from  so  much  of  the 
Decree  as  charges  the  mortgage  lien  "upon  all  the  right, 
title  and  interest  of  said  defendant,  Crane  Creek  Irri- 
gation Land  &  Power  Company,  in  the  lands  and  prem- 
ises, reservoirs,  canals,  irrigation  works,  structures, 
water  rights,  comprising  and  being  a  part  of  the  irriga- 
tion system  of  this  cross-defendant Irri- 
gation District";  and  from  so  much  thereof  as  charges 
any  part  of  the  irrigation  system  of  *  *  *with  the  lien 
of  said  mortgage,  and  adjudges  a  sale  of  said  system." 
(Trans.  229-233.) 


ASSIGNMENT   OF  ERRORS. 

Comes  now  the  cross-defendant.  Crane  Creek  Irri- 
gation District,  and  makes  and  files  the  following  Assign- 
ment of  Errors  upon  which  it  will  rely  upon  its  prosecu- 
tion of  the  appeal  in  the  above  entitled  cause  from  the 
decree  made  by  this  Honorable  Court  on  the  12th  day  of 
June,  A.  D.  1915,  in  said  cause: 


I. 

The  U.  S.  District  Court  for  the  District  of  Idaho, 
Southern  Division,  erred  in  adjudging  by  its  said  final 
decree  herein,  that  the  mortgage  of  cross-complainant, 
Maney  Brothers  &  Co.,  was  a  charge  and  lien  upon  the 
lands  and  premises,  reservoir,  canals,  irrigation  works, 
structures  and  water  rights  comprising  the  irrigation  sysr 
tern  constructed  by  the  Crane  Creek  Irrigation  Land  & 
Power  Company,  defendant  herein,  under  a  contract  with 
this  cross-defendant,  and  cross-defendant  Sunnyside  Ir- 
rigation District,  and  which  had  been  theretofore,  and 
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was  at  the  time  the  said  alleged  mortgage  was  giveii, 
dedicated  to  public  uses. 


II. 

The  said  Court  erred  in  adjudging  that  the  mortgage 
executed  by  the  Crane  Creek  Irrigation  Land  &  Power 
Company,  a  corporation,  to  the  cross-complainant,  Maney 
Brothers  &  Co.,  a  co-partnership,  on  the  29th  day  of  Sep- 
tember, A.  D.  1911,  was  a  first  charge  and  lien  upon  all 
the  right,  title  and  interest  of  the  said  defendant.  Crane 
Creek  Irrigation  Land  &  Power  Company,  in  the  lands 
and  premises,  reservoir,  canals,  irrigation  works,  struc- 
tures and  water  rights  of  the  irrigation  system  con- 
structed as  hereinbefore  stated,  by  the  said  Crane  Creek 
Irrigation  Land  &  Power  Company,  for  this  cross-de- 
fendant Crane  Creek  Irrigation  District,  and  cross-de- 
fendant, Sunnyside  Irrigation  District,  and  dedicated  to 
public  uses. 


III. 

The  said  Court  erred  in  adjudging  that  the  said 
mortgage  was  a  valid  charge  and  first  lien  upon  an  un- 
divided 30.4%  of  the  said  hereinabove  mentioned  irriga- 
tion system,  superior  to  the  right,  title  and  interests  of 
this  cross-defendant,  and  of  cross-defendant,  Sunnyside 
Trrio-ation  District. 


IV. 

The  said  Court  erred  in  not  adjudging  and  decreeing 
that  the  said  mortgage  executed  by  the  Crane  Creek  Irri- 
gation Land  &  Power  Company  on  the  29th  day  of  Sep- 
tember, A.  D.  1911,  and  delivered  to  the  said  cross-com- 
plainant,  Maney  Brothers  &  Co.,  a  co-partnership,  as 
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security  for  the  indebtedness  accrued  and  to  accrue  to 
tlie  said  co-partnership  from  the  said  Crane  Creek  Irri- 
gation Land  &  Power  Company,  through  and  because  of 
the  construction  of  said  irrigation  system,  was  invalid, 
in  that  the  said  Crane  Creek  Land  &  Power  Company 
had  no  authority  or  power  vested  in  it  to  execute  a  mort- 
gage upon  said  property,  or  any  part  thereof,  and  be- 
cause in  all  the  premises  the  said  cross-complainant, 
Maney  Brothers  &  Co.,  had  actual  knowledge  and  notice 
that  the  property  hereinbefore  and  in  said  decree  men- 
tioned, had  been  and  was  dedicated  to  public  uses,  and 
Ihere  was  no  authority  vested  in  the  Crane  Creek  Irri- 
gation Land  &  Power  Company  to  charge  the  same  with  a 
valid  mortgage  lien. 


V. 

The  said  Court  erred  in  adjudging  that  the  alleged 
iiiterest  of  the  Crane  Creek  Irrigation  Land  &  Power 
Company  in  the  irrigation  system  of  this  cross-defendant, 
and  of  the  cross-idefendant,  Sunnyside  Irrigation  Dis- 
trict, should  be  sold  at  public  sale;  and  the  said  court 
erred  in  adjudging  that  any  part  of  the  said  system 
should  be  sold  at  public  sale  to  satisfy  the  claim  of  the 
tioss-complainant,  Maney  Brothers  &  Co.,  because  under 
the  law  and  the  statutes  of  Idaho,  the  said  property,  and 
tl:e  whole  thereof,  was  and  is  exempt  from  execution  or 
foreclosure  sale  and  the  said  court  had  no  authority  in 
the  premises. 

Wherefore,  this  cross-defendant  prays  that  the  judg- 
ment of  the  said  District  Court  of  the  United  States  for 
the  District  of  Idaho,  Southern  Division,  be  reversed,  and 
that  the  said  court  be  directed  to  enter  its  decree  denying 
a  foreclosure  of  the  said  mortgage  against  any  of  the 
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public  property  hereinbefore  mentioned  and  described, 
with  such  other  and  further  relief  to  which  this  cross- 
defendant  may  be  entitled. 

The  Assignment  of  Errors  is  the  same  for  each  de- 
fendant and  cross-appellant.     (Transcript  220-223.) 


ARGUMENT. 

The  situation  made  by  these  several  appeals  is  a 
peculiar  one,  to  say  the  least.  The  original  bill,  the 
cross-bill  of  Slick  Brothers  Construction  Company,  the 
cross-bill  of  Maney  Brothers  Company,  assert,  each  for 
itself,  a  priority  of  right  upon  the  property  of  the  Dis- 
tricts and  that  the  alleged  liens  of  each  of  the  others  is 
subordinate.  They  also  alleged  that  the  whole  of  the 
property  w^as  necessary  for  the  convenieiit  use  of  the 
system  and  must  be  sold  as  one  parcel,  and  the  several 
prayers  were  to  that  effect.  The  same  solicitors  con- 
ducted the  several  proceedings,  and  it  now  appears  that 
the  interests  of  the  mechanics'  lien  claimant  and  mort- 
gagee are  in  conflict. 

The  contentions  of  counsel  appear  to  be,  that  a  con- 
tractor having  the  contract  with  an  Irrigation  District 
to  construct,  sell  and  convey  part  or  the  whole  of  an  irri- 
gation system  for  the  use  of  Irrigation  District,  may, 
although  the  amount,  character  and  times  of  payment  for 
the  work  are  definitely  ascertained  and  fixed  in  his  con- 
tract, charge  the  property  as  it  comes  into  existence,  with 
a  lien  of  a  mortgage  given  by  the  contractor  to  a  third 
person. 

In  the  instant  case,  the  mortgage  purported  to  cover 
not  only  all  of  the  interest  of  the  mortgagor,  but  all 
interests  that  it  might  thereafter  acquire,  and  it  even  at- 
tempted to  assign  to  the  mortgagee  the  contracts  the 
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mortgagor  had  made  with  the  Districts  to  construct  and 
convey  the  system,  or  certain  percentages  of  interest 
therein. 

Our  contention  is,  as  set  forth  in  the  brief  for  the 
appellant  Districts  in  case  No.  2645  on  appeal  from  the 
decree  charging  a  mechanics'  lien  against  the  property, 
that  such  a  lien  does  not  attach  to  property  of  this  class 
under  the  laws  of  the  State  of  Idaho,  and  in  that  brief  we 
have  set  out  such  portions  of  said  laws  as  we  deemed 
necessary  to  arrive  at  a  proper  understanding  of  them, 
and  we  refer  to  those  statutes  as  they  appear  in  that 
brief.  If  we  are  upon  certain  ground  as  to  mechanics' 
liens,  it  would  seem  that  the  same  reasoning  applies  in 
the  case  of  a  mortgage  lien.  If  the  reason  moving  the 
law-making  power  to  exempt  property  of  this  class  from 
mechanics'  liens  is  sound,  it  applies  to  and  should  be 
equally  as  effective  in  denying  the  right  to  mortgage 
property  of  this  class.  No  one  will  contend  that  in  the 
absence  of  a  statute  expressly  permitting  it  to  be  done, 
the  directors  of  Irrigation  Districts  could  mortgage  any 
l)art  of  the  irrigation  system  in  order  to  pay  the  claims 
of  the  contractor  who  has  furnished  material  or  per- 
formed labor  in  the  premises.  But,  strange  to  say,  it  is 
contended  here  that  a  contractor  may,  at  the  time  of  the 
execution  of  his  contract  with  a  sub-contractor  to  con- 
struct and  convey  an  irrigation  system,  or  a  part  thereof, 
charge  property  not  yet  in  existence  with  a  lien  of  a 
moiigage  given  to  secure  the  sub-contractor.  If  this 
could  be  lawfully  done,  it  would  furnish  an  easy  way  of 
avoiding  the  law  forbidding  the  charging  of  such  prop- 
erty with  mechanics'  liens.  We  have  here  a  striking 
illustration  of  the  absurdity  of  recognizing  the  right  to 
charge  property  of  this  kind  or  any  part  thereof  with 
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mechanics'  or  mortgage  liens.  In  case  of  the  mechanics' 
lien  the  court  has  charged  the  entire  system  with  the 
payment  of  that  lien,  but  the  mortgage  lien  is  only 
charged  against  a  supposed  reserved  interest  of  the  mort- 
gagor in  the  property.  In  both  instances,  however,  the 
property  is  to  be  sold  as  a  whole  and  the  purchasers,  by 
the  judgment  of  the  court,  are  to  hold  it  subject  to  cer- 
tain provisions  of  the  contract  made  with  the  Districts. 
But  since  the  right  to  own  property  necessarily  includes 
the  right  to  manage  it,  if  this  decree  shall  stand,  we  have 
a  divided  administration.  The  Board  of  Directors,  as 
public  officers  appointed  and  entrusted  by  law  with  the 
administration  of  the  affairs  of  the  Districts,  are  to  admit 
lI rangers  to  the  trust  as  tenants  in  common  with  them,  of 
the  irrigation  system.  It  must  be  remembered  that  this 
pioperty  can  only  be  administered  as  a  whole  and  if 
there  shall  be  a  separation  of  its  component  parts  and 
interests,  the  object  and  purpose  of  its  creation  will  be 
iatally  impaired. 

In  the  brief  of  counsel  it  is  stated  that  "No  question 
has  been  raised  as  to  the  validity  of  the  Maney  Brothers 
mortgage.  It  is  conceded  that  it  was  properly  author- 
ized and  executed  by  the  mortgagor,  anid  that  it  was  re- 
corded in  the  proper  county  immediately  after  its  execu- 
tion," and  that  the  Districts  had  actual  as  well  as  con- 
structive knowledge  of  the  existence  of  the  mortgage 
from  the  time  it  was  executed.  In  view  of  the 
fact  that  we  claimed  in  the  court  below,  in  a  printed 
brief  tiled,  that  "this  mortgage  transaction  was  fraud- 
ulent on  the  part  of  the  Company  and  the  mortgagee," 
and  always  insisted  that  the  mortgage  was  invalid  as  to 
any  part  of  the  irrigation  system,  this  statement  is  sur- 
prising.     Suppose  the  Districts,  through  their  officers, 
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had  knowledge  of  the  making,  of  the  execution  and  re- 
cording of  the  mortgage,  how  does  that  affect  the  ques- 
tion here?  What  were  they  called  upon  to  do  with  ref- 
erence to  the  mortgage!  They  could  do  nothing  in  the 
premises  but  await  an  attempted  assertion  of  the  lien 
through  foreclosure  proceedings  and  then  defend  against 
it.  The  mortgagee  had  notice  and  knowledge  of  the 
boundaries  of  the  Districts  and  their  organization  under 
the  law.  It  also  had  notice  of  the  contract  made  with 
the  Districts  by  the  mortgagee,  and  which  was  to  govern 
it  in  the  construction  work.  Argument  is  made  at  great 
length,  with  citation  of  a  number  of  authorities,  to  prove 
llio  general  principle  that  a  mortgage  lien  cannot,  where 
it  has  vested  before  initiation  of  other  liens,  be  displaced 
by  such  liens.  As  to  the  abstract  principle  we  make  no 
challenge,  but  it  is  not  applicable  here  and  the  entire 
arg-ument  is  predicated  upon  the  assumption  that  the 
lien  of  the  mortgage  was  valid  and  attached  to  the  prop- 
erty as  it  came  into  existence.  'Cases  are  cited  to  the 
effect  that  where  a  mortgage  lien  had  vested  it  can  not 
be  displaced  by  subsequent  liens.  This  is  foreign  to  the 
question  made  by  the  Districts  which  is  as  hereinbefore 
stated. 

On  the  other  branch  of  the  case  in  the  matter  of  the 
iien  of  the  Portlaaid  Wood  Pipe  Company,  one  of  the 
solicitors  now  representing  the  mortgagee  upon  this 
appeal,  verified  the  notice  of  the  lien,  and  as  heretofore 
shown,  the  original  bill  to  foreclose  the  lien  claimed  its 
priority  over  several  other  liens  against  the  property, 
including  that  of  the  mortgagee.  On  this  appeal,  his 
position  appears  to  be  reversed,  since  the  claim  is  now 
made  that  the  mortgage  lien  has  priority.  It  is  said  in 
counsel's    ))rief   that    the    amount    to    be    paid  material 
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men  and  other  contractors  was  fixed  without  consultation 
with  or  consent  of  the  mortgagee;  that  the  price  for 
which  the  bonds  were  to  be  sold  was  likewise  fixed  with- 
out the  mortgagee's  knowledge  or  consent.  Why  should 
the  mortgagee  be  consulted  as  to  any  of  these  matters? 
What  concern  had  it  with  the  contracts  made  or  bonds 
issued  by  the  Districts?  The  mortgagee  entered  into 
this  business  with  open  eyes,  and  is  charged  with  knowl- 
edge of  the  law  governing  the  construction,  operation  and 
maintenance  of  property  of  this  class. 

A  critical  examination  of  the  mortgage,  and  the  con- 
tract for  construction  of  even  date  therewith,  discloses 
a  careful  and  painstaking  attempt  to  obtain  full  security 
for  the  payment  of  the  contract  price  of  the  work,  at  the 
expense  of  the  Districts  and  all  creditors.  The  mort- 
gage is  made  to  cover  not  only  all  the  property  of  the 
mortgagor  then  in  existence,  but  all  that  it  might  there- 
after acquire,  and  included  practically  the  entire  irriga- 
tion system,  together  with  a  vast  acreage  of  lands  which 
the  mortgagor  Company  held  in  fee,  or  had  equitable 
title  to.  In  addition  to  this  it  obtained  the  personal  obli- 
gations of  Ford,  Butterfield  and  McKinney  as  endorsers 
upon  the  note.  Perhaps  it  was  then  advised  that  a  me- 
chanics' lien  could  not  be  charged  against  the  property 
necessary  to  the  operation  and  maintenance  of  the  irriga- 
tion system  of  the  Districts,  and  supposed  that  the  mort- 
gage would  be  a  valid  and  satisfactory  security.  Later, 
disturbing  doubts  as  to  the  validity  of  the  mortgage 
seemed  to  have  arisen,  and  three  or  four  years  after  its 
execution  the  mortgagee  procured  certain  resolutions 
from  the  Districts  purporting  to  admit  the  validity  of 
the  mortgage  lien.  Not  content  with  one  resolution,  they 
procured  three — two  on  the  15th  of  June,  1914,  and  one  a 
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month  later  on  July  10th.  In  adopting  this  last  resolu- 
tion the  Directors  seem  to  have  awakened  to  a  sense  of 
their  responsibility  and  recite  in  the  resolution  that  they 
understood,  under  a  correct  construction  of  the  law, 
that  the  lands  and  water  rights  which  have  been  conveyed 
to  the  Districts  are  subject  to  the  mortgage  lien,  but  they 
do  not  waive  their  rights  in  the  event  that  their  inter- 
pretation of  the  law  is  incorrect.  We  do  not  see  that 
these  resolutions  have  any  force  or  efficacy.  There  was 
no  consideration  for  them,  and  if  there  were  a  considera- 
tion we  would  still  be  confronted  with  the  question  of  the 
power  of  the  Districts  to  validate  the  mortgage  lien.  If 
the  mortgage  lien  was  valid  in  its  inception  and  attached 
to  the  property  as  it  came  into  existence,  there  was  no 
necessity  for  admissions  of  its  validity.  If  they  were 
not  valid,  the  declarations  of  the  Directors  that  it  was 
could  not  give  it  life.  The  court  below  very  properly 
refused  to  give  effect  to  these  resolutions  as  admissions 
by  the  Districts. 

The  mortgagee,  by  this  mortgage,  attempted  to  se- 
cure a  larger  security  than  they  would  have  had  through 
a  mechanics'  lien,  if  such  a  lien  could  be  charged  against 
the  property.  It  was  only  concerned  in  the  construction 
work  with  the  building  of  the  dam.  That,  and  that  alone, 
was  within  its  contract;  the  remainder  of  the  construc- 
)tion  work  was  to  be  and  was  performed  by  other  con- 
tractors. The  Districts  have  issued  bonds  as  the  law 
provided,  pursuant  to  the  contract,  amounting,  at  par 
value  thereof,  to  the  sum  of  $798,123.00,  and  these  bonds 
were  sold  in  the  open  market  and  are  held  by  persons  in 
different  parts  of  the  country.  The  Districts  have  paid 
the  Company  the  full  amount  of  the  contract  price. 
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A  MORTGAGE  LIEN  CANNOT  BE  RAISED  NOR 
CHARGED  AGAINST  AN  IRRIGATION  SYSTEM 
INTENDED  FOR  THE  PURPOSES  AND  USES 
'which  irrigation  districts  are  ORGAN- 
IZED TO  ADMINISTER  BECAUSE  SUCH  PROP- 
ERTY IS  DEDICATED  TO  PUBLIC  USES  FROM 
THE  BEGINNING  OF  ITS  CONSTRUCTION. 

The  contract  made  by  the  Districts  with  the  Com- 
pany was  executory,  and  was  not  only  a  contract  of  sale 
but  of  construction.  The  doctrine  of  relation  applies  to 
such  a  contract  and  the  equitable  title  to  the  property  to 
be  constructed  and  conveyed  was  vested  in  the  Districts 
as  of  the  date  of  the  contract,  and  the  legal  title  vested 
as  the  conveyances  were  made. 

It  appears  from  the  evidence  that  the  mortgagee  was 
the  first  contractor  employed  by  the  Company  on  the 
work,  and  performed  the  first  construction  work  in  com- 
pleting the  dam  necessary  for  the  efficiency  of  the  reser- 
voir. The  contract  of  construction  with  the  mortgagee, 
and  the  execution  and  delivery  of  the  note  and  mortgage, 
were  contemporaneous,  and,  in  fact,  both  instruments 
(executed  on  September  1^9,  1911),  together  constitute 
the  contract  with  the  mortgagee.  The  mortgage  upon  its 
face  purports  to  charge  all  the  property,  real,  personal 
or  mixed,  which  the  Company  then  had  or  might  there- 
after acquire,  and  particularly  describes  the  reservoir 
and  the  lands  situated  within  the  site,  right-of-way  from 
the  Government  of  the  United  States,  all  canals,  ditches, 
head-gates,  flumes,  pipe  lines,  laterals  and  other  struc- 
tures, dams  and  works  used  or  intended  to  be  used  or 
acquired  in  connection  with  the  distribution  of  the  water 
from  said  reservoir,  and  for  carrying  and  distributing  the 


20  MANEY  BROTHERS  &  COMPANY,   ET  AL.  VS. 

water  to  the  place  or  places  of  intended  nse,  now  owned 
or  constructed,  or  which  may  hereafter  be  acquired  or 
constructed  by  the  Company,  including  permits  issued  by 
the  State  Engineer  of  Idaho,  together  with  certain  lands 
particularly  described.  The  habendum  clause  includes 
all  of  the  said  property  then  owned  by  the  Company  and 
thereafter  to  be  constructed  or  acquired  by  it.  With  the 
lands  of  the  Company,  excepting  those  underlpng  the 
site  of  the  reservoir,  we  have  no  concern.  As  to  them, 
so  far  as  the  Districts  are  concerned,  the  mortgage  lien 
may  stand,  but  we  have  concern  with  the  lien  asserted 
by  the  cross-complaint  and  claimed  by  counse  1  upon 
the  whole  and  every  part  of  the  System  for  the 
diversion,  conveying  and  distribution  of  the  waters  as 
provided  by  law  to  the  owners  and  occupiers  of  lands 
within  the  boundaries  of  the  Districts.  What  has  been 
heretofore  said  upon  the  question  of  mechanics'  liens 
applies  with  equal  force  to  this  question.  The  Com- 
pany had  no  authority  in  law  to  cover  with  this  mort- 
gage the  construction  work,  in  whole,  or  in  part,  that  it 
had  contracted  with  the  Districts  to  do  and  complete.  It 
is  evident  that  a  mortgage  lien  upon  such  property  would 
be  just  as  effectual  as  a  mechanics'  lien  in  impairing 
if  not  destroying  the  effective  usefulness  of  the  System. 
The  contract  of  the  Districts  with  the  Company  did  not 
empower  it  to  charge  the  property  dedicated  to  public 
uses  with  a  mortgage  lien  to  enable  it  the  better  to  per- 
form its  contract.  It  could  not  lawfully  have  done  so, 
because  the  district  officers,  as  trustees,  were  restrained 
and  limited  by  statute  to  the  administration  only,  of  the 
trusts  declared  bv  the  law.      They  nevertheless  had  a 
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right  to  contract  for  the  constniction  and  to  negotiate 

for  the  water  system  in  advance  of  its  total  completion. 

Stowell  V.  Rialto  Irr.  Dist.,  155  Cal.  215, 100 
Pac.  248-251. 

But  the  Legislative  intention  clearly  was  and  is,  that 
payanent  must  be  made  either  with  money  or  by  the  bonds 
of  the  Districts.  It  is  familiar  law  that  all  persons  deal- 
ing with  municipal  corporations  (or  other  public  officers) 
are  charged  with  knowledge  of  the  limitations  upon  the 
power  of  their  officers. 

"Since  the  authority  of  public  officers  can  only  be 
created  by  law,  and  is,  therefore,  a  matter  of 
public  record,  all  persons  dealing  with  them  are 
bound  to  take  notice  of  its  existence  and  must 
ascertain  that  it  is  sufficient  in  assumed  use. 
Their  power  and  authority  is  special  and  limited, 
not  general,  and  their  right  to  act  in  a  specific 
instance  must  be  ascertained  and  determined  by 
an  inspection  of  the  law  interpreted  strictly." 

Abbott  Municipal  Corporations,  Vol.  2,  p. 
1562; 

Hughson  V.  Crane,  115  Cal.  404. 

"A  public  corporation  which  has  acquired  property 
as  a  trustee  for  the  public  cannot  act  in  such  a 
manner  as  to  deprive  the  public  or  its  individual 
members  of  their  personal  or  collective  rights  in 
the  use  of  that  property.  The  public  corpora- 
tion acts  solely  as  a  trustee;  the  community  is 
regarded  as  a  cestui  qui  trust  and  action  incon- 
sistent with  or  contrary  to  this  relation  will  be 
regarded  as  illegal." 

Abbott  Mun.  Corp.,  Vol.  3,  Sec.  936,  p.  2191. 

If  the  Districts  could  not  charge  the  System  with  a 
mortgage  lien,  surely  the  Company  could  not.  Both  the 
Company  Mortgagor  and  the  Mortgagee  at  the  time  of 
the  execution  of  this  mortgage  must  be  held  to  have 
known  that  the  Svstem  was  to  be  constructed  for  the 
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uses  of  the  Irrigation  Districts,  and  that  under  the  law 
the  Company  had  no  power  to  charge  that  property  with 
the  mortgage.  Taking  into  consideration  the  circum- 
stances accompanying  the  execution  of  the  contract  for 
construction,  and  the  mortgage  to  secure  payment  there- 
for, one  may  assume  that  this  scheme  for  security  was 
devised  for  the  purpose  of  getting  something  in  an  indi- 
rect way  which  the  law  forbade.  If  the  mortgage  lien 
is  valid  and  can  be  foreclosed,  as  here  attempted,  against 
any  part  of  the  System,  necessarily  it  follows  that  a  sale 
may  be  haid  of  the  whole  System  for  the  purpose  of  satis- 
fying the  decree,  ^ince  it  cannot  be  divided. 

In  such  case  the  consequences  would  be  far  reaching 
and  irreparable.  The  purchaser  would  be  vested  with 
the  title  to  the  physical  property,  but  since  the  franchises 
vested  in  the  Districts  to  sell  and  distribute  water  could 
not  be  purchased  and  would  not  pass  by  the  decree,  he 
must  find  a  market  for  the  water  without  the  boundaries  of 
the  Districts,  and  thus  the  scheme  of  a  great  and  bene- 
ficial public  utility  is  defeated.  The  Districts  have  no 
authority  to  pay  the  mortgage  debt,  nor  to  redeem  from 
foreclosure  sale,  with  either  bonds  or  money,  for  their 
powers  in  the  matter  of  construction  and  purchase  have 
been  exhausted. 

But  there  is  no  authority  given  in  the  statutes  relat- 
ing to  execution  or  foreclosure  sales,  to  sell  property  of 
this  class.  The  conception  of  the  mortgagee  as  evidenced 
by  the  prayer  of  its  cross-bill,  and  stated  in  the  brief  of 
counsel,  is,  that  it  must  be  sold  as  an  entirety  or  whole, 
and  without  redemption,  and,  following  the  usual  pro- 
cedure, that  the  the  purchaser  be  let  into  immediate  pos- 
session of  the  irrigation  works,  rights  and  franchises 
sold.     It  may  be  true,  that,  if  sold  at  all,  it  must  ))e  sold 
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as  an  entirety,  because  the  component  parts  thereof  can- 
not be  separated  and  subjected  to  the  lien  or  the  de- 
cree. Consequently,  a  lien  cannot  attach  to  the 
reservoir  site,  canal,  or  rights-of-way,  claimed  or  owned 
by  the  Company  at  the  time  of  making  its  contract  with 
the  Districts. 

"It  is  the  policy  of  the  law  to  keep  intact  the  prop- 
erty belonging  to  and  essential  to  the  operation 
of  a  public  corporation,  and  hence  its  creditors 
will  not  be  permitted  to  divide  such  property  and 
sell  a  part  of  it." 

Guest  V.  Merion  Water  Co.,  142  Pa.  St.  610, 
21  Atl.  1001. 

The  rule  has  been  applied  in  cases  of  railroads 
(where  the  statute  did  not  expressly  authorize  the  attach- 
ing of  liens  to  specific  parts  of  the  system),  and  mani- 
festly the  irrigation  system  of  the  Districts  cannot  be 
segregated  for  the  purposes  of  the  sale. 

The  general  rule  is  that  property  of  this  character  is 

not  subject  to  execution  sale. 

"The  property  of  public  corporations  acquired  by 
them  tor  public  purposes  and  in  their  capacity 
as  governmental  agents  is  held  in  trust  for  the 
public  for  the  uses  and  purposes  for  which  ac- 
quired. This  trust  property  cannot  be  reached 
by  process  and  sold  to  satisfy  their  debts  no 
more  than  can  other  trust  property  be  sold  to 
satisfy  the  individual  debts  of  any  other  trustee. 
A  jucig-ment,  therefore,  in  the  absence  of  express 
statutory  provisions  against  a  public  corpora- 
tion, cannot  be  enforced  by  execution,  neither  is 
it  a  lien  upon  any  of  its  property." 

Abbott  Mun.  Corps.,  Vol.  3,  p.  2575. 

It  is  true  that  the  lien  of  mortgage  is  by  the  decree 
only  charged  upon  the  unconveyed  interest  of  the  Com- 
pany in  the  system,  but  a  lien  of  the  Portland  Wood  Pipe 
Company  is  charged  upon  the  entire  interest  of  the  Dis- 
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ti'icts  as  a  first  lien,  and  as  a  second  lien  upon  the  inter- 
est of  the  Conii3any,  and  a  sale  is  directed  of  the  entire 
system. 

All  of  the  proceedings  in  connection  with  this  mort- 
gage seem  to  indicate  a  scheme  from  the  beginning  to  in 
some  way  charge  or  encumber  the  Districts  with  a  debt 
for  which  they  were  not  liable.  They  had  no  dealings 
with  the  mortgagee  and  their  contracts  began  and  ended 
with  the  contracts  with  the  Company,  of  which  the  mort- 
gagee had  notice.  They  agreed  to  pay  for  the  construc- 
tion and  conveyance  of  the  System  in  bonds  at  the  par 
value  of  $515,000.00.  They  have  performed  that  part 
of  the  contract.  There  was  no  part  of  the  System  in 
existence  at  the  time  the  mortgage  was  made,  except  as 
hereinbefore  stated,  a  reservoir  site  for  which  an  im- 
mense dam  had  to  be  constructed  in  order  to  make  it 
available,  and  the  ditch  known  as  the  Sunnyside  Canal, 
together  with  certain  permits  and  rights-of-way.  This 
property  confessedly  was  in  the  ownership  or  possession 
of  the  Company  at  the  time  the  contract  with  the  mort- 
gagee was  executed,  and  the  mortgage  given,  and  by  that 
contract  was  dedicated  to  public  uses.  No  consideration 
passed  to  the  Districts  for  the  mortgage.  As  to  them,  the 
Company  was  an  original  contractor  as  well  as  a  vendor, 
and,  as  before  stated,  the  price  of  construction  and  pur- 
chase has  been  fully  paid.  By  that  contract  each  of  the 
districts  acquired  a  "real"  right,  a  right  of  property  in 
the  entire  System  which,  at  first,  lacking  a  legal  title,  and 
therefore  equitable  only,  is  none  the  less  the  real  bene- 
ficial ownership.  Such  property  in  the  case  of  private 
persons  descends  to  heirs,  or  passes  by  will,  and  is  liable 

to  dower. 

Pom.  Eq.,  1st  Ed.,  Sec.  106,  pp.  87-88. 
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The  Company  contracted  to  construct  and  convey  this 
property,  which,  from  the  initial  step  in  the  construction, 
became  impressed  with  a  public  trust.  In  so  far  as  the 
reserved  interests  of  the  Company  were  connected  with 
the  irrigation  system  of  the  Districts,  they  were,  by  the 
Company  dedicated  to  public  uses,  and  cannot  be  charged 
with  liens  nor  subjected  to  public  sale. 

THE  DOCTRINE  OF  RELATION  IS  APPLIC- 
ABLE HERE,  AND  THE  EQUITABLE  TITLE  TO 
THE  PROPERTY  TO  BE  CONSTRUCTED  VESTED 
IN  THE  DISTRICTS  UPON  THE  MAKING  OF  THE 
EXECUTORY  CONTRACT  OF  SALE  AND  CON- 
STRUCTION. 

By  the  contract  made  between  the  appellants  and  the 
Company,  the  equitable  title  to  the  property  in  esse  and 
the  title  to  the  property  as  it  was  constructed  and  came 
into  being,  vested  in  appellants.  Applying  the  doctrine 
of  relation,  the  Company  was  but  a  trustee  for  the  ap- 
pellants, and  the  appellants  were  trustees  for  the  Com- 
pany of  the  purchase  price — either  money  or  bonds.  The 
doctrine  of  relation  is  based  upon  the  maxim — 

"Equity  looks  upon  things     agreed     to  be  done  as 
actually  performed." 

It  is  a  legal  fiction,  "by  which  in  the  interest  of  jus- 
tice a  legal  title  is  held  to  relate  back  to  the  initiatory 
step  for  the  acquisition  of  the  land."  (The  italics  are 
ours.)  (U.  S.  vs.  Anderson,  194  U.  S.  394-399 ;  Peyton  vs. 
Desmond,  C.  C.  A.  129  Fed.  1-11 ;  Gibson  vs.  Chouteau, 
13  Wall.  92-100;  Krakow  vs.  Wille,  125  Wis.  254,  103  N. 
W.  12L) 

An  executorv   contract   for  the   sale   of  land  vests 
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equitable  ownership  of  the  property  in  the  purchaser,  and 

in  such  cases  the  seller  retains  the  legal  title  as  security 

for  the  deferred  installments  of  the  purchase  price. 

"The  vendor  is,  in  equity,  immediately  deemed  a. 
trustee  for  the  vendee  of  the  real  estate;  and 
the  vendee  is  deemed  a  trustee  for  the  vendor  of 
the  purchase  money.  Under  such  circumstances 
the  vendee  is  treated  as  the  owner  of  the  land, 
and  it  is  devisable  and  descendible  as  is  real 
estate.  On  the  other  hand,  the  money  is  treated 
as  the  personal  estate  of  the  vendor,  and  is  sub- 
ject to  the  like  modes  of  disposition  by  him  as 
other  personality,  and  is  distributed  in  the  same 
manner  on  his  death." 

Story's  Equitv  eTurisprudence,  Vol.  2,  Sec. 
1212; 

1st  Sugden,  Vend.,  C.  5,  Sec.  1 ; 

Dunne  vs.  Yakich,  10  Okla.  388;  61  Pac.  926. 

Necessarily  the  application  of  the  doctrine  of  rela- 
tion to  such  contract  must  give  effect  to  the  conveyance, 
or  other  act  stipulated  for  in  the  contract,  as  of  the  time 
the  contract  was  made,  otherwise  it  would  be  of  no  force 
or  efficacy  as  against  other  conveyances.  As  said  by  Mr. 
Justice  Miller  in  delivering  the  judgment  of  the  court  in 
Gunton  vs.  Carroll : 

"In  view  of  a  court  of  equity,  a  contract  for  the  sale 
of  land  is  treated,  says  Justice  Story,  for  most 
purposes,  precisely  as  if  it  had  been  specifically 
performed.  The  vendee  is  treated  as  the  owner  of 
the  money.  The  vendor  is  deemed,  in  equity,  to 
stand  seized  of  the  land  for  the  benefit  of  the 
purchaser,  and  the  trust  attaches  to  the  land  so 
as  to  bind  the  heir  of  the  vendor."  (101  U.  S.- 
431.)     (Italics  ours.) 

"The  doctrine  is  well  settled  that  when  the  vendor, 
after  entering  into  a  contract  of  sale,  conveys 
the  land  to  a  third  person,  who  has  knowledge  or 
notice  of  the  prior  agreement,  such  grantee 
takes  the  land  imi)resse(l  with  the  trust  in  favor 
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of  the  original  vendee,  and  can  be  compelled  at 
the  suit  of  the  vendee  to  specifically  perform  the 
agreement  by  conveying  the  land  in  the  same 
manner  and  to  the  same  extent  as  the  vendee 
would  have  been  liable  to  do  had  he  not  trans- 
ferred the  legal  title." 

Ross  vs.  Pai^ks,  93  Ala.  153,  11  L.  R.  A.  148. 

''Where  a  contract  is  made  to  convey  real  property 
or  interest  thereof  and  afterwards  a  conveyance  is  exe- 
cuted and  delivered  pursuant  to  the  contract,  the  deed 
'relates  back  to  the  contract,'  or  in  other  words,  the  title 
is  considered  as  having  vested  in  the  grantee  not  merely 
from  the  date  of  the  actual  conveyance,  but  from  the 
time  when  tlie  contract  was  made." 

Am.  &  Eng.  Enc.    Laws,  2d  Ed.  275 ; 

Thompson  v.  Spencer,  50  Cal.  532. 

In  an  early  case  in  Pennsylvania  where  the  owners 

of  a  farm  had,  without  a  conveyance,  dedicated  a  part  of 

it  to  chaiitable  purposes,  that  is,  for  the  erection  of  a 

school  house,  and  afterwards  conveyed  the  entire  farm  to 

a  third  person,  who  repudiated  the  trust,  it  was  held  that 

he  had  become  a  trustee,  etc.,  the  point  ruled  upon  is 

stated  in  the  syllabus  as  follows  : 

"If  land  previously  appropriated  by  the  owner  to  a 
charitable  purpose,  without  a  conveyance,  be 
subsequently,  by  mistake,  conveyed  to  another, 
the  grantee  thereby  becomes  a  trustee  for  those 
who  weve  beneficially  interested  in  the  charity." 

School   Directors  vs.   Dunkleberger,  6  Pa. 
(Barr.)  9. 

The  contract  with  the  company  provided  for  the  con- 
veyance to  the  districts  from  time  to  time,  of  the  prop- 
erty as  it  was  brought  into  existence,  and  finally  for  a  con- 
veyance of  the  whole.  These  conveyances  were  condi- 
tioned upon  the  pajonent  of  specific  sums  as  represented 
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by  bonds  of  the  Districts.  The  bonds  were  not  deliv- 
ered and  the  conveyances  were  not  made  at  the  times 
specified,  for  the  reason,  as  given  by  Coulter  in  his  evi- 
dence, that  there  was  difficulty  in  finding  a  market  for  the 
bonds,  and  they  were  not  called  for  by  the  Company.  The 
issue  and  delivery  of  the  bonds  by  the  District  and  the 
conveyances  by  the  Company  of  interests  in  the  System 
from  time  to  time,  according  to  the  estimates  of  con- 
struction work  done,  were  matters  with  which  the  parties 
to  the  contract  alone  were  concerned. 

The  equitable  title  to  this  System  vested  in  the  Dis- 
tricts at  and  from  the  date  of  the  contracts  of  sale  and 
construction,  and  the  legal  title  vested  as  the  property 
was  conveyed  from  time  to  time.  The  doctrine  of  relation 
necessarily  must  affirm  the  interest  and  right  of  the  Dis- 
tricts as  of  the  date  of  the  contract,  otherwise  there 
would  be  no  protection  for  purchasers  under  like  circum- 
stances. The  principle  is  illustrated  in  a  leading  case 
in  Washington  involving  rights  under  an  option  contract 
for  the  sale  and  purchase  of  land,  with  a  time  limit  of 
two  years,  brought  to  quiet  title  by  the  purchaser.  It 
appeared  that  the  vendor  before  the  expiration  of  the 
two  years,  but  after  the  payment  of  the  entire  purchase 
price,  executed  and  delivered  to  a  third  person,  with 
notice,  a  quit  claim  deed  of  the  land.  Thereafter,  and 
within  the  time  limit,  the  vendor  deeded  the  land  to  the 
purchaser  in  pursuance  of  the  option  contract.  It  was 
held  that  the  prior  contract  gave  an  interest  in  the  land 
which  bound  the  grantee  in  the  quit  claim  deed,  even 
though  the  purchase  money  had  not  been  paid  at  the  time 
he  acquired  the  deed,  and  that  upon  receiving  the  deed' 
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within  the  life  of  the  option  contract,  the  title  thus  con- 
veyed related  back  to  the  date  of  the  option. 

Crowley  vs.  Byrne,  71  Wash.  444 ;  129  Pac. 
113,  115; 

People's  Street  Eailwav  Co.  vs.  Spencer,  156 
Pa.  85 ;  27  Atl.  113. 

(It  will  be  noted  that  in  option  contracts  time  is  of 
the  essence  of  the  contract,  and  acceptance  or  perform- 
ance necessarily  must  be  within  the  time  prescribed.) 

So  in  Kentucky  it  has  been  held  that  a  conveyance 

to  a  vendee  in  possession  under  a  verbal  contract  relates 

back  to  the  time  when  the  contract  was  made,  and  prevails 

over  a  conveyance  to  a  third  party  made  subsequent  to  the 

verbal  contract. 

Allison's  Executrix  vs.  Russell,  9  Ken.  Law 
Kep.  198; 

Reid  vs.  Pryse,  7  Ky.  Law  Rep.  526. 

So  a  bond  to  convey  realty,  though  insufficient  to  pass 

legal  title,  gives  to  the  holder  an  equitable  right  superior 

to  a  claim  of  title  by  a  subsequent  purchaser  or  creditor 

of  the  vendor  with  notice. 

McGuire  vs.  Wliitt,  80  S.  W.  474 ;  25  Ky.  Law 
Rep.  2275. 

In  the  brief  of  counsel  it  is  asserted  that, 
"The  payment  from  the  Irrigation  Districts  to  Crane 
Creek  Irrigation  Company  were  made  contrary  to  law  and 
no  rights  can  he  claimed  thereunder." 

In  this  connection  counsel  claim  to  have  made  the  dis- 
covery that  the  contracts  made  by  and  between  the  Com- 
pany and  the  Districts  were  in  violation  of  law  and  void, 
and  therefore  the  doctrine  of  relation  could  not  rest  upon 
them.  It  is  not  perceived  that  this  question  concerns  the 
mortgagee.    No  issue  is  made  as  to  this  in  the  pleadings 
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or  in  the  evidence  and  the  State  and  bond  holders,  who 
are  directly  interested  with  the  Districts,  are  not  parties 
to  this  litigation.  If  the  contract  made  by  the  Company 
with  the  Districts  was  illegal  and  void  the  mortgagee  is 
in  no  position  to  challenge  it  since  the  contract  made  by  it 
on  September  29,  A,  D.  1911,  with  the  Company  was  made 
as  a  sub-contractor  for  the  special  purpose  of  perform- 
ing the  work  contracted  with  the  Districts  to  be  per- 
formed by  the  Company.  This  last  contract  is  referred  to 
in  the  mortgage.    (Trans.  37.) 

If  this  contract  was  void  and  the  Company  had  no 
rights  under  it,  surely  the  mortgagee  had  no  business  to 
enter  into  a  contract  to  aid  the  Company  in  carrying  out 
the  provisions  of  the  illegal  contract.  The  argument  of 
counsel  here  seems  to  be  inconsistent  with  the  theory 
upon  which  they  ask  the  court  to  adjudge  the  lien  of  the 
mortgage  as  binding  upon  the  entire  property.  Such  con- 
tention can  only  be  maintained  upon  the  theory  that  the 
contracts  of  October  22,  A.  D.  1910,  between  the  Com- 
pany and  the  Districts  were  valid  and  binding  obligations. 
Parts  of  the  Idaho  Revised  Codes  are  cited  to  sustain 
counsel's  contention,  but  a  subsequent  statute  authorizing 
the  payment  for  construction  works  with  bonds  is  not 
mentioned. 

By  Act  approved  March  12,  A.  D.  1913,  an  additional 

section  is  added  to  the  code  as  section  2404  A,  as  follows, 

to-wit : 

"Sec.  2404  A.  In  lieu  of  the  sale  of  bonds  as  pro- 
vided in  Section  2404,  and  the  pa}Tiient  for  con- 
struction work  in  cash,  as  provided  in  Section 
2416  of  this  Title,  bonds  authorized  by  the  vote 
of  the  District  for  the  purpose  of  acquiring  or 
constructing  irrigation  works  may  be  issued  and 
delivered  l)y  the  Board  of  Directors  directly  to 
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the  contractor  in  payment  for  such  construction 
work,  and  the  term  construction  work  as  herein 
used,  shall  be  deemed  to  include  the  erection  and 
construction  of  pump  houses  and  electrical  and 
other  pumps  or  appliances  for  raising  water  on 
to  the  lands,  as  well  as  dams,  headgates,  ditches, 
laterals  and  other  irrigation  works.  There  may 
be  included  in  any  contract  for  construction, 
maintenance,  interest  and  power,  charges  for 
such  period  as  the  Directors  and  the  contractor 
may  agree,  not  to  exceed  three  (3)  years,  and 
when  so  included,  interest,  electrical,  or  other 
power  and  maintenance  charges  for  the  term 
agreed  upon  may  be  paid  in  bonds  of  the  Dis- 
trict to  the  amount  agreed  upon." 

Session  Laws  1913,  p.  542. 

This  Act  did  not  take  effect  until  sixty  days  after  its 
approval,  and  within  that  time  151,000'  of  these  bonds 
were  delivered  to  the  Company,  but  the  remainder  of  the 
bonds  were  delivered  after  the  expiration  of  the  sixty 
days,  when  the  statute  took  effect.  The  mortgagee  has 
not  been  injured  in  the  matter  of  issuing  and  delivering 
of  bonds  of  the  Districts.  It  made  no  contract  in  relation 
to  the  bonds  and  their  validity  are  not  in  issue  here,  and 
this  court  cannot  pass  upon  the  question  upon  this  ap- 
peal. 

It  is  further  contended  that,  "The  Dtdtricts  are  es- 
topped to  deny  the  validity  of  the  lien  of  appellants'  mort- 
gage on  their  interest  in  the  system."  To  establish  this 
contention  it  is  claimed  that  the  resolutions  hereinbefore 
referred  to  were  adopted  by  the  Districts  in  the  expecta- 
tion that  they  would  gain  tune  and  avoid  an  impending 
failure  and  thereby  lull  the  mortgagee  into  a  sense  of 
security.  Before  an  equitable  estoppel  can  be  recog- 
nized it  must  be  clearly  shown  that  the  party  asserting 
the  estoppel  relied  upon  the  representations  and  acts  of 
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the  other  party  and  because  of  such  reliance  suffered  in- 
jnry.  It  is  not  shown  in  the  evidence  that  the  mortgagee 
relied  upon  the  statements  in  the  resolutions  and  was  in- 
duced to  do  something  or  refrain  from  doing  something 
for  its  benefit,  and  thereby  suffered  a  loss  or  injury. 
There  is  no  direct  evidence  that  the  foreclosure  was  de- 
layed by  reason  of  the  resolutions,  and  at  most  the  fact 
only  appears  inferentially.  We  again  call  attention  to 
the  declaration  made  in  the  last  resolution  by  the  Di- 
rectors of  both  Districts  of  July  10,  1914,  expressly  stat- 
ing that  the  Districts  did  not  waive  any  rights  in  the 
premises  and  that  in  the  event  of  their  interpretation  of 
the  law  being  incorrect,  it  was  not  their  intention  to  waive 
or  relinquish  any  right  which  they  migth  have  in  the 
premises.  (Trans.  153.)  Moreover,  delay  alone  in  bring- 
ing the  foreclosure  suit  cannot  be  held  to  be  an  injury 
sufficient  upon  which  to  ground  an  equitable  estoppel  in 
this  case,  since  if  the  mortgage  lien  is  valid  and  enforce- 
able against  the  property,  a  delay,  protracted  or  other- 
wise, would  not  affect  the  security,  and  the  interest  upon 
the  debt  is  a  sufficient  compensation. 

Counsel  argues  the  question  of  equitable  estoppel 
here  as  if  the  Districts  were  individuals  or  private  cor- 
porations, ignoring  the  distinctions  made  in  the  cases 
cited.  It  is  the  exception  and  not  the  rule  to  permit  an 
estoppel  to  be  enforced  against  municipal  corporations 
in  relation  to  pul)lic  property,  or  where  tlie  corporations 
represent  public  tights  and  interests. 

In  the  case  of  Boise  City  v.  Wilkinson  (16  Ida.  150, 
120  Pac.  169),  cited  by  counsel,  the  city  brought  an  action 
in  ejectment  against  an  occupant  of  a  portion  of  tl'e 
street  which  had  been  deeded  to  the  original  occupant  by 
the    Mavor    thirtv-eight    vears    before    the    action     was 
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biought,  and  liad  been  occupied  during  that  period  by 
persons  who  had  placed  peimanent  and  valuable  im- 
prcvements  upon  it.  The  court,  while  admitting  the 
general  rule,  said  there  were  special  and  peculiar  cases 
in  which  such  a  corporation  will  be  estopped  to  assert  a 
stale,  legcA  and  inequitable  claim.  As  said  by  Judge 
Ailshie  in  a  concurring  opinion,  the  court  had  no  inten- 
tion cf  departing  from  the  rule  laid  down  in  14  Ida.  282, 
94:  Pac.  170,  wherein  it  is  said:  "Neither  the  city  of- 
ficers, nor  any  other  public  officer,  would  have  any  power 
to  defeat  the  right  of  the  public  in  property  thus  dedi- 
cated to  public  uses." 

In  Portland  v.  Inman-Poulson  Co.  (Ore.),  Joo  Pac. 
829,  it  appeared  that  the  city,  by  its  officers,  had  induced 
defendants  to  purchase  certain  property,  which  they  did, 
and  expended  three-fourths  of  a  million  dollars  in  the 
erec^lion  of  the  largest  saw  mill  in  the  world  on  the  prop- 
erty. Whereas  afterwards  the  city  asserted  ?1  right  lo 
open  streets  through  the  property,  but  there  was  no  pub- 
lic necessity  for  the  streets  the  city  purposed  to  open, 
and  the  court  held  it  was  estopped  under  the  special  cir- 
cumslances  of  the  case  from  proceeding. 

la  Hubbell  v.  City,  64  Kans.  645,  68  Pac.  52,  the  court 
said  that  "a  city  in  the  exercise  of  its  quasi  pi-ivate  or 
corpornte  powers  is  governed  by  the  same  ru^es  aiul  is 
liable  to  the  same  extent  as  private  corporations." 
There,  the  city,  by  promises  and  misrepresentations  oT 
its  officers,,  induced  one  holding  its  warrants  to  permit 
them  to  remain  uncollected  until  the  cause  o^  action  on 
the  debt  was  barred,  and  it  was  held  that  the  city  was 
pstopped  to  deny  the  validity  of  the  warrants,  etc. 
Clearly  these  cases  lend  no  support  to  the  claim  of  an 
equitable  estoppel  made  here. 


34  MANEY  BKOTHERS  &  COMPANY,  ET  AL.   VS. 

In  conclusion,  counsel  asks  this  court  to  reverse  the 
judgment  of  the  district  court  in  the  matter  of  the  allow- 
ances of  attorneys'  fees,  and  to  substitute  the  judgment 
of  this  court  for  that  of  the  court  below.  As  to  this,  we 
submit  that  the  district  judge  was  not  bound  by  the  esti- 
mates of  value  of  services  of  counsel  given  in  the  testi- 
mony of  Judge  Hawley.  The  matter  is  at  large  in  the 
discretion  of  the  trial  judge  who  is  not  bound  by  the  evi- 
dence of  witnesses,  but  may  and  should  determine  the 
matter  of  counsel  fees  aided  by  his  own  knowledge  of  the 
case  and  the  services  performed,  considering  and  giving 
eifect  to  the  evidence  in  the  light  of  all  the  facts  and 
conditions. 

It  is  further  insisted  that  the  cross-appeals  herein 
are  frivolous,  and  that  the  cross-complainants  should  be 
penalized  for  consuming  the  time  of  court  and  counsel 
with  matters  relating  to  the  cross-appeals,  etc.  In  any 
event  it  is  said  that  they  should  be  required  to  pay  at 
least  a  part  of  the  expense  of  printing  the  record  on 
appeal.  It  is  said  that  the  Districts  ido  not  have  an 
appealable  interest  in  that  part  of  the  decree  charging 
the  mortgage  lien  upon  the  interest  of  the  Company. 
Since  the  decree  charges  an  interest  in  the  property 
which  is  dedicated  to  public  uses  with  the  lien  and  directs 
a  sale  of  that  interest  which  will  deprive  the  Company  of 
right  and  power  to  complete  its  contracts  with  the  Dis- 
tricts, it  is  patent  that  the  Districts  have  an  appealable 
interest. 

In  conclusion,  we  submit,  that  the  Company  in  mak- 
ing the  mortgage  perpetrated  a  fraud  upon  the  Districts, 
in  violation  of  its  contracts;  that  the  lien  of  the  mort- 
gage did  not  attach  to  any  portion  of  the  irrigation  sys- 
tem, and,  that  the  decree  of  the  court  below  should  be  ro- 
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versed  with  directions  that  a  decree  be  entered  denying 
a  foreclosure  of  the  mortgage  given  by  the  Crane  Creek 
Irrigation  Land  &  Power  Company  to  appellants  against 
any  portion  of  the  Irrigation  Systems  of  appellants  and 
cross-appellants,  and  finally  dismissing  the  cross-bill  of 
appellants  as  against  appellees  and  cross-appellants. 

Eespectfully  submitted, 

C.  S.  VARIAN, 
Solicitor  for  Appellees  and  Cross-Appellants. 
Residence,  Salt  Lake  City,  Utah. 

E.  R.  COULTER, 

Of  Counsel, 
Residence,  Weiser,  Idaho. 
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vs. 
CRANE  CREEK  IRRIGATION  LAND  &  POWER 
COMPANY,  CRANE  CREEK  IRRIGATION 
DISTRICT,  SUNNYSIDE  IRRIGATION  DIS- 
TRICT, PORTLAND  WOOD  PIPE  COMPANY, 
SLICK  BROS.  CONSTRUCTION  COMPANY, 
Limited,  S.  C.  COMERFORD,  E.  D.  FORD,  A.  G. 
BUTTERFIELD  and  R.  C.  McKINNEY, 
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CRANE   CREEK   IRRIGATION   DISTRICT   and 
SUNNYSIDE  IRRIGATION  DISTRICT, 

Cross-Appellants, 
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MANEY  BROTHERS  &  CO.  (a  co-partnership  con- 
sisting of  J.  W.  Maney,  John  Maney,  Herbert  G. 
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McKEEN  F.  MORROW, 
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Upon  Appeal  from  the  United  States  District  Court 
for  the  District  of  Idaho,  Southern  Division. 


To  the  Honorable  The  United  States  Circuit  Court 

of  Appeals  for  the  Ninth  Circuit : 

Your  petitioners,  Maney  Bros.  &  Co.,  appellants 
in  the  above  entitled  cause,  respectfully  petition  this 
Honorable  Court  to  grant  a  rehearing  in  said  cause 
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and  your  petitioners  especially  claim  error  in  the 
decision  filed  herein  in  the  following  particulars : 

1.  The  decision  appears  to  stand  without  sup- 
porting authority  and  seems  to  be  in  direct  conflict 
with  other  decisions  of  this  Court  and  with  all  the 
authorities  on  the  subject  that  we  have  been  able  to 
find.  The  Court  erroneously  assumed  that  appel- 
lants' mortgage  imposed  a  burden  upon  the  Crane 
Creek  Irrigation  Project  which  the  buyer  could  not 
remove  without  departing  from  the  contract  of  sale 
and  we  think  it  erroneously  concluded  that,  such  be- 
ing the  case,  the  purchaser  could  consort  with  the 
seller  to  defeat  the  mortgage  by  paying  the  purchase 
price  to  the  seller  in  total  disregard  of  the  rights  and 
equities  of  the  mortgagee;  whereas,  under  the  au- 
thorities, if  the  mortgage  exceeds  the  purchase  price, 
the  buyer  may  pay  the  purchase  price  to  the  mort- 
gagee and  compel  specific  performance  of  the  con- 
tract of  sale  and  release  of  the  mortgage.  In  other 
words,  the  buyer  has  the  aid  of  the  Court  for  the 
enforcement  of  the  contract  of  sale  according  to  its 
terms,  but  that  does  not  mean  that  he  may  wholly 
ignore  the  rights  of  the  mortgagee  and  join  with  the 
seller  to  cheat  him  out  of  his  security,  his  duties  in 
this  regard  being  no  different  where  the  mortgage 
exceeds  the  purchase  price  than  where  it  is  less.  The 
decision  in  effect  places  the  stamp  of  approval  on 
practices  and  courses  of  dealing  seemingly  contrary 
alike  to  law,  equity  and  sound  business  morals. 

2.  This  Court  erroneously    assumed    that  the 
mortgage  of  appellants  could  not  be  satisfied  or  paid 
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through  the  medium  of  the  bonds  of  the  appellees, 
Crane  Creek  and  Sunnj^side  Irrigation  Districts 
when  in  fact  the  districts  had  the  right  to  deposit 
their  bonds  to  the  par  value  of  $75,000  and  $50,000, 
respectively,  obtain  a  release  from  the  mortgage  and 
require  appellee.  Crane  Creek  Irrigation  Land  and 
Power  Co.,  to  credit  them  with  that  amount  on  their 
contract  of  purchase,  and  it  was  their  duty  to  make 
this  deposit  if  they  wished  to  free  the  project  from 
the  lien  of  appellants'  mortgage. 

3.  This  Court  erroneously  assumed  that  the 
bonds,  provisions  for  the  deposit  of  which  to  satisfy 
appellants'  mortgage  v,  as  made  in  paragraphs  1  and 
2  of  the  covenants  of  said  mortgage,  were  in  addition 
to  the  purchase  price  of  the  project  instead  of  being 
a  part  of  such  purchase  price. 

4.  This  Court  erred  in  not  holding  in  accordance 
with  its  decision  in  Crane  Creek  Irrigation  District 
and  Sunnyside  Irrigation  District  vs.  Portland  Wood 
Pipe  Co.  et  al..  No.  2645,  that  the  lien  of  appellants' 
mortgage  attached  to  the  irrigation  system  before 
the  districts  acquired  it,  and  such  lien  being  valid 
and  subsisting,  was  not  displaced  or  discharged  by 
the  attempted  conveyances  to  the  districts  but  re- 
mained as  fully  effective  after  such  conveyances  as 
before. 

5.  That  the  Court  erred  in  not  applying  the  same 
reasoning  to  appellants'  mortgage  that  it  did  to  the 
lien  of  appellee,  Portland  Wood  Pipe  Co.,  in  Cause 
No.  2645. 
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6.  That  the  Court  erred  in  not  holding  that  the 
districts  were  estopped  by  their  resolutions  recogniz- 
ing the  validity  of  the  lien  of  appellants'  mortgage  to 
afterwards  deny  its  validity  or  defend  against  its 
foreclosure. 

7.  That  the  Court  erred  in  declining  to  pass  upon 
the  legality  of  the  contracts  of  August  22,  1910,  or 
the  manner  in  which  they  were  performed  on  the 
ground  that  conveyances  pursuant  to  such  contracts 
had  been  made,  and  appellants  could  not  object,  for 
the  reason  that  if  such  contracts  were  illegal  or  were 
illegally  executed,  no  rights  could  be  based  on  them 
and  the  actual  conveyances  to  the  districts  were 
made  long  after  appellants'  mortgage  and  any  rights 
acquired  under  such  conveyances  were  subject  to 
those. of  appellants. 

8.  That  the  Court  erred  in  not  considering  the 
fact  that  between  the  execution  of  the  contract  of 
August  22,  1910,  and  the  first  conveyance  to  the  dis- 
tricts in  the  spring  of  1913,  without  any  notice  to 
appellants  and  apparently  subsequent  to  their  mort- 
gage, the  interests  of  the  irrigation  districts  in  the 
project  were  increased  from  57%  to  practically  70%, 
and  appellants  were  at  least  entitled  to  a  lien  on  this 
13%  interest  conveyed  to  the  districts  in  addition  to 
that  provided  for  in  the  original  contract. 

Your  petitioners  herein  seek  to  show  that  the 
Court,  while  apparently  conceding  the  contentions 
urged  by  them  in  their  brief  and  at  the  argument 
of  the  cause,  has  placed  its  decision  on  grounds  that 
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are  wholly  untenable,  and  that  such  decision  is  in 
direct  conflict  with  the  decision  in  the  companion 
case  of  the  Crane  Creek  Irrigation  District  et  al, 
vs.  Portland  Wood  Pipe  Co.  et  al.,  No.  2645,  which 
was  decided  by  this  Court  against  the  contention 
of  the  Irrigation  Districts. 

ARGUMENT. 

In  its  decision  herein,  this  Court  has  abandoned 
the  theory  of  relation  advanced  by  the  trial  court, 
and  in  view  of  the  number  and  the  clearness  of  the 
authorities  cited  on  this  point  in  appellants'  brief, 
this  basis  for  the  trial  court's  decision  does  not  seem 
maintainable.  This  Court  also  very  properly  dis- 
regards the  wholly  impossible  position  urged  by  ap- 
pellees Crane  Creek  and  Sunnyside  Irrigation  Dis- 
tricts that  the  property  of  an  irrigation  district  is 
not  subject  to  mechanics'  liens  or  mortgages,  and 
therefore  property  acquired  by  such  corporations  is 
ipso  facto  divested  of  any  liens  that  may  have  at- 
tached to  it  before  such  acquisition. 

This  Court's  decision  concedes  that  a  vendor  un- 
der an  executory  contract  of  sale  may  mortgage  his 
interest  but  holds  that  he  may  not  impose  burdens 
on  the  property  which  cannot  be  removed  by  the  pur- 
chaser without  departing  from  the  contract  of  pur- 
chase, and  that  here,  as  the  districts  were  to  pay  for 
the  system  in  bonds  while  appellants'  mortgage  was 
to  be  paid  in  money,  the  mortgage  was  an  additional 
burden  imposed  on  the  districts.  But  this  holding, 
which  is  the  gist  of  the  decision  and  upon  which  it 
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must  stand  or  fall,  entirely  overlooks  the  fact  that 
the  mortgage  was  given  by  the  Crane  Creek  Irriga- 
tion Land  and  Power  Co.  in  payment  for  the  con- 
struction of  a  part  of  the  system  that  Company  had 
agreed  to  convey  by  the  contracts  of  August  22, 1910. 
It  asserts  that  the  mortgage  could  not  be  discharged 
or  satisfied  by  a  tender  of  Irrigation  District  bonds 
and  dismisses  the  provisions  of  the  mortgage  for  the 
release  of  the  districts  on  the  deposit  with  the  trustee 
therein  named  of  the  sum  of  $75,000  par  value  bonds 
of  the  Sunnyside  District  and  $50,000  par  value  of 
the  bonds  of  the  Crane  Creek  District  with  the  airy 
assertion  that  ''these  were  burdens  which  the  parties 
to  the  mortgage  could  not  lawfully  impose  on  the 
Irrigation  Districts". 

The  fundamental  error  in  this  holding  is  the  base- 
less assumption  that  this  $125,000  par  value  of  Dis- 
trict bonds  was  in  addition  to  the  purchase  price  of 
the  project  to  be  paid  by  the  Districts  to  the  Crane 
Creek  Company,  whereas  these  bonds  w^ere  neces- 
sarily a  part  of  such  purchase  price.  The  mortgage 
was  given  for  construction  work  and  the  Crane  Creek 
Company,  which  was  to  receive  District  bonds  for 
the  system  constructed  and  conveyed  by  it,  including 
the  reservoir  constructed  by  appellants,  agreed  with 
the  contractor  that  the  deposit  of  a  certain  amount 
of  these  same  bonds  with  a  trustee  should  entitle  the 
Districts  to  a  release  from  the  mortgage.  The  only 
bonds  of  these  Districts  which  the  Crane  Creek  Com- 
pany could  have  to  deposit  were  the  bonds  received 
for  the  purchase  price  of  the  system,  and  they  were 
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the  only  bonds  issued  or  authorized  to  be  issued  by 
the  Districts,  and  hence  these  bonds  were  necessarily 
a  part  of  the  purchase  price. 

These  provisions  for  the  deposit  of  bonds  laid  no 
additional  burden  whatever  upon  the  Districts,  be- 
cause they  were  in  a  position  to  insist  that  bonds  to 
the  par  value  of  $125,000  should  be  placed  in  the 
hands  of  the  trustee  for  the  purpose  of  releasing  this 
mortgage  upon  their  interest  in  the  system,  and  that 
this  amount  be  credited  to  them  on  the  purchase  price 
of  the  project.  Instead  of  doing  this,  they  chose  to 
deliver  the  bonds  unconditionally  to  the  Crane  Creek 
Company,  notwithstanding  the  fact  that  they  had 
full  knowledge  of  appellants'  mortgage  and  the  pro- 
visions therein  for  the  deposit  of  these  bonds.  These 
provisions  are  as  follov.s  (trans,  pp.  37-38)  : 

''1.  The  mortgagor  shall  have  the  right  to  carry 
out  its  contract  with  what  is  known  as  the  Sunnyside 
Irrigation  District,  which  contract  bears  date  of  Au- 
gust 22,  1910.  But  the  mortgagees  shall  not  he  re- 
quired to  release  the  lien  of  this  indenture  on  any  of 
the  property  herein  described,  or  upon  the  property 
to  be  conveyed  under  said  contract  by  the  mortgagor 
to  said  Sunnyside  Irrigation  District,  until  there  has 
been  deposited,  as  additional  security  for  the  indebt- 
edness secured  hereby,  with  F.  F.  Johnson,  Cashier 
of  the  Boise  City  National  Bank,  of  Boise,  Idaho,  as 
Trustee,  Seventy-five  Thousand  Dollars  ($75,000) 
par  value  of  the  legally  issued  bonds  of  said  irriga- 
tion district,  the  legality  of  which  said  bonds  shall 
first  have  been  approved  by  the  Supreme  Court  of 
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the  State  of  Idaho.  But  upon  such  bonds  being  de- 
livered the  mortgagees  agree  to  fully  release  from 
the  lien  of  this  indenture  the  interest  to  be  conveyed 
by  the  mortgagor  under  its  said  contract  to  said 
Sunnyside  Irrigation  District. 

''2.  The  mortgagor  shall  likewise  have  the  right 
to  carry  out  its  contract  with  what  is  known  as  the 
Crane  Creek  Irrigation  District,  which  contract 
bears  date  of  August  22,  1910.  But  the  mortgagees 
shall  not  be  required  to  release  the  lien  of  this  in- 
denture on  any  of  the  property  herein  described,  or 
upon  the  property  to  be  conveyed  under  said  contract 
by  the  mortgagor  to  said  Crane  Creek  Irrigation 
District,  until  there  has  been  deposited,  as  additional 
security  for  the  indebtedness  secured  hereby,  with 
F.  F.  Johnson,  Cashier  of  the  Boise  City  National 
Bank,  of  Boise,  Idaho,  as  Trustee,  Fifty  Thousand 
Dollars  ($50,000)  par  value,  of  the  legally  issued 
bonds  of  said  Irrigation  District,  the  legality  of 
which  said  bonds  shall  have  first  been  approved  by 
the  Supreme  Court  of  the  State  of  Idaho.  But  upon 
such  bonds  being  delivered  the  mortgagees  agree  to 
fully  release  from  the  lien  of  this  indenture  the  in- 
terest to  be  conveyed  by  the  mortgagor  under  its  said 
contract  to  said  Crane  Creek  Irrigation  District.''^ 
(Our  italics.) 

Appellants'  mortgage  was  recorded  in  Washington 
County,  Idaho,  where  the  property  is  situated,  on 
October  6,  1911  (paragraph  7  of  appellees'  answers, 
pp.  63,  78),  a  year  and  a  half  before  any  bonds  were 
delivered  to  the  Crane  Creek  Company,  and  both  dis- 


Crane  Creek  Irrig.  L,  &  P.  Co.  13 

tricts  had  actual  notice  of  the  mortgage  and  its  terms 
from  the  date  of  its  execution  (see  testimony  of  Mr. 
Ford,  tr.  p.  166;  testimony  of  Mr.  Coulter,  tr.  pp. 
159,  160). 

The  first  delivery  of  bonds  was  made  about  April 
30,  1913,  amounting  to  $151,000  par  value  of  Sunny- 
side  District  bonds  and  $99,000  par  value  of  Crane 
Creek  District  bonds.  Thereafter  bonds  were  de- 
livered from  time  to  time  on  account  of  the  construc- 
tion of  the  system  in  accordance  with  estimates  as 
appears  from  Mr.  Coulter's  testimony  to  the  amount 
cf  $386,800  par  value  of  Sunnyside  bonds  and  $188,- 
500  par  value  of  the  Crane  Creek  bonds.  All  of 
these  bonds  were  delivered  unconditionally  to  the 
Crane  Creek  Company  in  total  disregard  of  the 
rights  of  the  appellants  and  without  any  attempt  to 
obtain  a  release  from  appellants'  mortgage  of  the 
property  being  conveyed  to  the  Districts. 

There  was  certainly  nothing  in  the  provisions  of 
the  mortgage  above  set  out  that  could  be  construed 
to  impose  an  additional  burden  on  the  Districts,  and 
if  by  utterly  disregarding  these  plain  provisions  of 
which  they  had  full  notice,  the  Districts  have  ac- 
quired this  property  subject  to  liens,  they  only  are 
to  blame.  The  Crane  Creek  Irrigation  Land  and 
Power  Company  had  contracted  to  construct  the  sys- 
tem and  convey  it  to  the  Districts  free  from  liens, 
and  it  was  their  plain  duty  to  see  that  the  company 
performed  its  contract.  The  Crane  Creek  Company 
did  not  do  the  construction  work  directly.  It  con- 
tracted for  the  reservoir  system  with  appellants  and 
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gave  this  mortgage  in  payment  for  the  work  done  by 
them.  It  contracted  for  the  distribution  system  with 
appellee,  Slick  Bros.  Construction  Company,  and 
agreed  to  pay  such  appellee  in  money,  and  appellee 
Portland  Wood  Pipe  Company  furnished  material  on 
a  contract  with  Slick  Bros.  Construction  Company 
which  also  called  for  payment  in  money. 

Appellants'  claim,  the  claim  of  the  Pipe  Company 
and  the  other  sub-contractors  and  materialmen  were 
all  for  construction  work,  and  it  was  the  duty  of  the 
Districts  in  each  case  to  see  that  the  proceeds  of  the 
bonds  turned  over  by  them  to  the  Crane  Creek  Com- 
pany were  paid  to  the  contractor,  sub-contractors 
and  materialmen.  Appellees,  Slick  Bros.  Construc- 
tion Co.  and  Portland  Wood  Pipe  Co.,  had  not  agreed 
to  accept  bonds  and  hence  the  Districts  had  to  see 
that  they  were  paid  out  of  the  purchase  price.  The 
record  in  Cause  No.  2645,  Crane  Creek  Irrigation 
District  and  Sunnyside  Irrigation  District  vs.  Port- 
land Wood  Pipe  Co.,  the  companion  case  to  the  pres- 
ent one,  shows  that  the  Districts  failed  to  see  that  the 
Pipe  Company  was  paid,  that  it  filed  its  lien  and 
brought  suit  to  foreclose,  and  both  the  learned  Dis- 
trict Judge  and  this  Court  have  very  properly  held 
that  the  Districts  acquired  this  property  subject  to 
the  lien  of  the  Pipe  Company  and  that  the  price  of 
its  work  being  a  part  of  the  construction  did  not  im- 
pose an  additional  burden  on  the  Districts.  But  the 
Pipe  Company  had  to  be  paid  in  money  and  the  Dis- 
tricts had  to  rely  on  the  Crane  Creek  Company's 
selling  bonds  to  raise  this  money  and  discharging 
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the  lien,  while  this  was  not  the  case  as  to  appellants' 
mortgage,  for  appellants  had  bound  themselves  to 
accept  bonds  in  satisfaction  of  their  mortgage  on  the 
property  constructed  for  and  to  be  conveyed  to  the 
Districts. 

All  that  the  Districts  had  to  do  to  secure  this  re- 
lease was  to  deposit  bonds  to  the  par  value  of  $125,- 
000,  which  it  appears  from  the  record  were  of  the 
market  value  of  about  $75,000  in  the  spring  and 
summer  of  1913  (tr.  pp.  136-150)  and  charge  the 
Crane  Creek  Company  with  a  payment  of  $125,000 
on  account  of  the  purchase  price.  They  would  thus 
have  released  their  interests  in  the  system  from  a 
$90,000  mortgage  for  the  equivalent  of  $75,000  in 
money.  Why  was  it  not  done?  The  record  fails  to 
explain.  If  the  failure  to  pay  for  the  material  fur- 
nished by  the  Pipe  Company  in  money  leaves  the 
Districts  subject  to  a  valid  lien  for  such  material, 
w^hy  does  not  the  failure  to  deposit  bonds  for  the 
release  of  appellants'  mortgage  leave  the  Districts 
equally  subject  to  a  lien?  No  adequate  answer  is 
found  in  the  opinion  herein,  and  we  think  the  same 
rule  must  of  necessity  be  applied  in  either  case. 

In  fact  it  seems  to  us  that  appellants'  case  is  con- 
ceded when  this  Court  says  that  the  vendor  under  an 
executory  contract  of  sale  holds  the  legal  title  as 
security  for  the  purchase  price,  and  the  title  so  held 
may  be  conveyed  or  mortgaged.  This  principle  is 
fully  established  by  the  authorities  cited  at  pp.  41  to 
58  of  appellants'  brief  herein  and  need  not  be  elabor- 
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ated  upon,  as  those  authorities  are  approved  by  this 
Court.  But  the  interest  of  the  vendor  is  strictly  lim- 
ited by  this  doctrine  and  a  purchaser  or  encum- 
brancer of  the  vendor's  interest  takes  only  what  he 
had  to  convey  and  that  is  his  lien  for  the  unpaid 
purchase  price,  whether  it  be  in  money  or  securities, 
or  what  not.  The  grantee  of  the  vendor  acquires 
only  the  vendor's  interest  and  the  purchaser  can 
compel  the  grantee  to  convey  to  him  on  precisely 
the  same  terms  as  he  could  compel  the  original  ven- 
dor, but  he  cannot  disregard  the  rights  of  such 
grantee.  Where  the  balance  due  on  the  contract  is 
tendered  to  the  grantee  or  encumbrancer  from  the 
original  vendor,  and  he  claims  something  more,  it 
may  well  be  said  that  the  vendor  cannot  impair  or 
restrict  the  rights  of  the  purchaser  or  impose  bur- 
dens upon  his  interest,  but  where  the  purchaser  wil- 
fully disregards  the  rights  of  the  grantee  or  encum- 
brancer and  pays  the  purchase  price  to  the  original 
vendor,  it  only  causes  confusion  to  say  that  addi- 
tional burdens  have  been  imposed.  In  such  cases,  it 
is  the  act  of  the  purchaser  in  wilfully  and  wrongfully 
paying  the  original  vendor  who  has  transferred  his 
interest  and  right  to  payment  that  imposes  the  bur- 
den. 

If  a  vendor  of  property  under  such  a  contract 
grants  his  interest  outright,  the  consideration, 
whether  more  or  less  than  the  unpaid  price,  is 
entirely  immaterial  to  the  purchaser.  In  either  case, 
the  original  purchaser  may  get  the  property  on  pay- 
ment of  the  balance  due  on  his  contract  to  such 
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grantee,  whether  that  balance  be  more  or  less  than 
the  grantee  paid,  and  the  purchaser  is  not  legally 
entitled  to  the  property  on  any  other  terms.  Where 
the  vendor's  interest  has  been  mortgaged,  the  mort- 
gagee, of  course,  is  only  entitled  to  the  payment  of 
his  debt,  and  if  the  debt  is  less  than  the  balance,  then, 
of  course,  the  remainder  would  go  to  the  vendor; 
but  if  it  is  mortgaged  for  more  than  the  balance  due, 
the  mortgagee  cannot  acquire  any  greater  interest 
than  his  vendor  had  and  so  must  release  his  mort- 
gage on  payment  of  the  balance  of  the  purchase 
price. 

To  illustrate:  If  A  contracts  to  sell  land  to  B 
for  $10,000  and  later  conveys  or  mortgages  the  same 
property  to  C  for  $15,000,  no  additional  burden  is 
placed  upon  B.  He  can  pay  C  the  $10,000  and  com- 
pel him  to  convey  if  he  is  a  grantee,  or  to  release  his 
mortgage  if  he  is  a  mortgagee  because  C  stands  in 
A's  shoes  and  takes  subject  to  B's  equity.  C  only 
acquired  what  A  had,  and  that  was  the  legal  title  as 
security  for  the  payment  of  $10,000,  and  when  the 
$10,000  is  paid  to  C,  he  must  convey;  or,  if  he  has  a 
mortgage,  must  release  it.  There  is  one  thing,  how- 
ever, that  B  cannot  do  under  such  circumstances;  he 
cannot  pay  A  the  $10,000  after  notice  of  C's  rights 
and  take  the  property  free  from  all  claims  of  C.  If 
he  attempts  to  do  so,  he  may  have  to  pay  for  the 
property  twice,  not  because  C  paid  $5,000  more  for 
A's  interest  than  B  owed  upon  it,  but  because  B  has 
disregarded  C's  right  to  have  the  payment  of  $10,- 
000  made  to  him. 
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On  this  point,  see  Lamm  vs.  Armstrong,  95  Minn. 
434,  111  Am.  St.  Rep.  479;  Southern  Bldg.  etc.  Assn. 
vs.  Page,  46  W.  Va.  302,  33  S.  E.  336;  Mutual  Aid 
Society  vs.  Gashe,  56  0.  St.  273,  46  N.  E.  985;  Ten 
Eick  vs.  Simpson,  1  Sandf.  Ch.  (N.  Y.)  244;  Laugh- 
lin  vs.  Northwestern  Lbr.  Co.,  176  Fed.  772,  193 
Fed.  367.  In  the  case  last  cited  it  was  said:  ''In 
case  of  a  transfer  the  vendor  has  no  right  to  receive 
the  money  if  the  vendee  knows  of  the  conveyance. 
If  he  pays  the  vendor,  he  ma.y  have  to  'pay  again.'' 
These  cases  are  discussed  fully  in  appellants'  brief, 
and  other  authorities  are  also  cited. 

In  this  connection  it  should  be  noted  that  all  the 
bond  deliveries  by  the  Districts  were  made  to  the 
Crane  Creek  Company  absolutely  and  without  quali- 
fication and  were  m  total  disregard  of  the  rights  of 
appellants  under  their  mortgage  or  of  any  claim.s 
or  liens  of  materialmen  or  sub-contractors  on  the 
project  (see  testimony  of  Mr.  Coulter,  tr.  pp.  160  to 
164),  and  the  Irrigation  Districts  had  taken  an  in- 
demnity bond  for  $100,000  with  the  Aetna  Accident 
and  Liability  Co.  as  surety  for  the  faithful  perform- 
ance of  the  contracts  of  August  22,  1910,  including 
the  turning  over  of  this  property  free  from  liens. 
(See  paragraph  XXVII  of  Exhibit  B,  tr.  p.  119;  ex- 
hibit T,  p.  122;  exhibit  S,  p.  134;  exhibit  R,  p.  138; 
testimony  of  Mr.  Coulter,  p.  161.)  The  action  of 
the  Districts  in  obtaining  this  bond  shows  clearly 
that  they  recognized  the  possibility  of  liens  on  the 
project,  and  their  action  in  paying  over  their  own 
bonds  without   any   attempt   to   protect  themselves 
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shows  that  they  were  apparently  relying  on  this  in- 
demnity bond  as  full  protection.  The  decision,  how- 
ever, renders  the  surety  bond  useless  and  serves  to 
protect  the  surety  as  well  as  the  parties  who  wilfully 
chose  to  disregard  the  mortgage. 

The  only  authority  cited  by  this  Court  in  deciding 
the  present  case  is  the  case  of  Voss  vs.  Waterloo 
Water  Co.,  163  Ind.  69,  m  L.  R.  A.  95,  but  it  in  no 
way  passes  upon  any  feature  involved  in  the  present 
case  and  certainly  cannot  be  said  to  sustain  the  de- 
cision. There  a  city  was  indebted  up  to  its  constitu- 
tional limit,  and  it  was  held  that  the  purchase  from 
a  water  company  of  a  plant  subject  to  a  bonded  in- 
debtedness of  $20,000  would  in  effect  increase  the 
debt  of  the  city  by  that  amount  and  the  carrying  out 
of  such  contract  was  therefore  enjoined.  The  con- 
tract itself  contemplated  an  additional  indebtedness, 
but  here  the  bonds  of  the  Districts  had  been  voted  and 
issued  and  appellants'  mortgage  could  have  been  paid 
in  bonds  and  the  amount  credited  on  the  purchase 
price  of  the  project,  and  it  was  the  failure  of  the 
District  officers  to  have  these  bonds  deposited  as  pro- 
vided in  the  mortgage  that  saddled  the  Districts  with 
the  property,  subject  to  a  lien  which  was  valid  and 
subsisting  when  they  acquired  it.  Under  these  cir- 
cumstances, neither  the  Districts  nor  their  officers 
should  now  be  allowed  to  urge  their  own  neglect  of 
duty  in  discharging  this  lien. 

The  decision  of  this  Court  in  the  Portland  Wood 
Pipe  Co.  case.  No.  2645,  referred  to  above,  shows 
clearly  that  the  mere  conveyance  to  the  Districts  does 


20  Maney  Brothers  &  Co.  vs. 

not  discharge  liens  already  in  existence,  and  that 
case  is  both  controlling  and  conclusive  and  should  be 
followed  here.  No  distinction  is  drawn  or  attempted 
to  be  drawn  between  the  two  cases  in  the  briefs,  or 
in  either  of  the  opinions  of  the  Court,  and  apparently 
the  conflict  between  them  has  escaped  the  Court's 
attention.  A  reference  to  the  brief  of  counsel  for  the 
Districts  in  this  case  shows  that  they  contended 
their  property  was  not  subject  to  appellants'  mort- 
gage because  it  would  not  be  subject  to  mechanics' 
liens,  and  they  relied  on  the  same  reasoning  and 
authorities  to  support  their  position  in  regard  to  ap- 
pellants' mortgage  that  they  relied  upon  in  regard  to 
the  Pipe  Company's  lien.  The  only  question  in  the 
Pipe  Company  case,  as  stated  by  this  Court  in  its 
opinion,  was  whether  the  mechanics'  lien  having 
arisen  as  against  the  Crane  Creek  Company  prior  to 
the  conveyances  to  the  Districts,  the  property  of  the 
Districts  could  be  held  subject  to  a  mechanics'  lien, 
and  this  Court  decided  this  question  in  the  affirma- 
tive, a  decision  which  is  undoubtedly  sound  in  princi- 
ple and  sustained  by  the  authorities. 

The  case  of  Salem  vs.  Lane  &  Bodley  Co.,  189 
111,  593,  60  N.  E.  37,  82  Am.  St.  Rep.,  481,  quoted  at 
length  and  with  approval  by  this  Court  in  the  Pipe 
Company  case,  is  the  exact  counterpart  of  that  case 
and  seems  to  be  a  decisive  authority  both  as  to  the 
lien  of  the  Pipe  Company  and  the  mortgage  of  ap- 
pellants. In  that  case  Reed  &  Co.  contracted  to  fur- 
nish the  city  with  an  electric  light  plant  to  be  paid 
for  in  bonds  of  the  city  or  partly  in  bonds  and  the 
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balance  in  notes  at  the  city's  option.  This  plant  was 
to  be  conveyed  free  and  clear  of  incumbrances.  It 
was  erected  on  land  purchased  for  Reed  &  Co.  by 
one  Marshall,  who  financed  their  construction.  The 
Lane  &  Bodley  Co.,  sometime  after  the  contract  be- 
tween the  city  and  Reed  &  Co.,  installed  an  engine 
in  the  plant  under  contract  with  Reed  &  Co.,  and 
the  city  council  had  notice  of  such  installation  and 
the  amount  due  for  it ;  thereafter  Marshall  conveyed 
the  land  to  Reed  &  Co.  and  they  tendered  the  plant 
to  the  city  and  after  inspection  it  was  accepted  and 
conveyed  to  the  city;  and  the  city  elected  to  issue 
and  deliver  its  bonds  to  Reed  &  Co.  for  the  full  pur- 
chase price.  The  transaction  was  entirely  executed 
but  Lane  &  Bodley  were  not  paid  and  they  thereupon 
brought  suit  to  foreclose  their  lien.  In  upholding 
this  lien,  the  Court  said: 

''The  decree  was  not  awarded  on  the  theory 
the  property  thus  held  by  the  municipality  for 
the  use  of  the  public — to  enable  the  city  to  dis- 
charge its  public  functions — is  ^Aithin  the  pur- 
view of  the  mechanics'  lien  law  and  subject  to  be 
sold  to  discharge  an  indebtedness  contracted  by 
the  city  for  material  or  labor  ussd  in  the  con- 
struction of  the  plant,  but  that  the  lien  attached 
to  the  electric  light  plant  before  it  became  the 
property  of  the  city,  for  the  debt  of  the  then  own- 
ers, T.  C.  Reed  and  William  Van  Kirk,  and  that 
the  city  acquired  the  property  subject  to  the  lien. 
Reed  and  Van  Kirk  were  parties  defendant  to 
the  bill,  and  a  personal  money  decree  was  entered 
against  them  and  a  decree  in  rem  against  the 
electric  light  plant.     The  decree  was  prosecuted 
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on  behalf  of  the  city  only.  //  the  defendant  in 
error  corporation  had  perfected  a  lien  against  the 
plant  ivhile  it  was  the  property  of  an  individual 
owner,  the  subsequent  purchase  of  the  plant  by 
the  city  could  not  operate  to  deprive  the  lienor  of 
the  benefit  of  the  statutory  provisions  for  the  en- 
forcement of  the  lien  by  a  forced  sale  of  the  prop- 
erty. The  decree  is  a  personal  money  decree 
against  Reed  and  Van  Kirk,  and  for  the  sale  of 
the  electric  light  plant  in  default  of  payment  of 
the  decree  debt.  There  is  no  decree  against  the 
city  for  the  payment  of  any  sum.  The  city  can- 
not be  required,  by  mandamus  or  any  order  or 
process  of  the  Court,  to  pay  the  decree  debt.  It 
is  not  a  decree  debtor,  but  the  owner  of  real  prop- 
erty upon  which  the  lien  of  the  decree  may  oper- 
ate if  it  does  not  pay  the  sum  specified  in  the  de- 
cree. It  may  voluntarily  pay  the  amount  neces- 
sary to  remove  the  lien  from  the  property,  but 
there  is  no  process  or  authority  of  law  that  may 
be  invoked  to  coerce  it  to  make  payment.  The 
lien  is  created  by  the  statute,  and  the  statute  pro- 
vides, as  the  mode  of  enforcement  of  the  lien,  the 
sale  of  the  land  on  which  the  lien  has  attached. 
To  deny  to  the  plaintiff  in  error  corporation  the 
benefit  of  this  mode  of  enforcing  the  decree  is, 
in  this  case,  to  nullify  the  lien." 

Then,  after  reviewing  the  facts,  the  Court  con- 
tinued : 

"Reed,  of  the  firm  of  Reed  &  Co.,  and  for  the 
firm,  afterward  acquired  the  legal  title  by  deed 
from  Marshall,  and  the  lien  attached  also  to  the 
fee  title  thus  acquired  by  Reed.  Reed  subse- 
quently conveyed  to  the  city,  but  the  lien  was  in 
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no  wise  impaired  by  this  change  of  ownership. 
The  city  acquire!  no  greater  or  better  title  than 
its  grantor  had.  Nor  did  the  transfer  of  the  title 
to  the  city,  as  we  have  before  seen,  divest  the  de- 
fendant in  error  company  of  the  lien  in  its  favor, 
which  attached  to  and  encumbered  the  lands  in 
the  hands  of  Reed.  There  was  some  testimony 
to  prove  the  city  contracted  for  the  land  from 
Wilson,  but  by  far  the  greater  weight  of  the  proof 
is  adverse  to  this  position.  The  contract  between 
the  city  and  Reed  &  Co.  did  not  contemplate  the 
city  should  be  entitled  to  receive  the  title  to  the 
premises  on  which  the  plant  was  to  be  built  until 
it  had  accepted  and  paid  for  the  plant.  If  it 
elected  to  pay  in  bonds  of  the  city,  the  contract 
provided  Reed  &  Co.  should  convey  the  property 
to  the  city  on  delivery  of  the  bonds ;  but  if  the  city 
should  elect  to  pay  for  the  plant  in  part  in  six 
notes,  due,  respectively,  in  one,  two,  three,  four, 
five  and  six  years,  the  contract  expressly  provided 
that  Reed  &  Co.  should  convey  to  the  city  only 
'when  all  of  said  notes,  and  interest  thereon,  are 
fully  paid'.  The  city  advanced  no  money  to  pay 
for  the  land,  and  an  affirmative  act  of  acceptance 
of  the  plant  and  payment  thereof,  as  before  men- 
tioned, were  prerequisites  to  the  right  of  the  city 
to  demand  any  right  or  title  to  the  premises.  The 
substance  of  the  entire  transaction  was,  that  Reed 
&  Co.  proffered  to  procure,  construct  and  tender 
to  the  city  a  complete  electric  light  plant 
(grounds,  building  and  machinery),  constructed 
in  accordance  w^ith  given  specifications  and  plans, 
for  a  specified  sum  of  money,  and  the  city  con- 
tracted to  accept  the  said  plant  (grounds,  build- 
ing and  machinery)  if  constructed  and  tendered 
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in  accordance  with  the  terms  of  the  proposition 
of  said  Reed  &  Co.,  and  under  the  contract  Reed 
&  Co.  tendered,  and  the  city  accepted,  a  plant 
which  was  encumbered  by  a  legally  subsisting 
lien  in  favor  of  the  defendant  in  error  company. 
Such  a  lien  would  not  he  displaced  by  the  convey- 
ance to  the  city,  hut  the  lien  remained  as  fully 
effective  against  the  property  after  the  convey- 
ance to  the  city  as  hefore.'^'     (Our  italics.) 

In  the  case  just  quoted  from,  as  in  the  Pipe  Com- 
pany case  and  the  case  at  bar,  the  indebtedness  was 
incurred  by  the  vendor  of  the  property  under  an 
executory  contract  of  sale  for  the  construction  of  that 
which  he  had  agreed  to  convey.  In  all  of  them  the 
vendor  was  to  be  paid  in  bonds  of  the  municipal  cor- 
poration buying  the  property,  but  only  in  the  present 
case  could  the  indebtedness  and  lien  of  the  contractor 
be  paid  off  in  such  bonds.  In  the  Lane-Bodley  case 
and  in  the  Pipe  Company  case  the  contractor  was 
entitled  to  payment  in  money.  In  all  of  these  cases 
the  property  was  constructed  by  the  contractor  and 
was  subject  to  the  mechanics'  lien  or  the  mortgage 
when  the  conveyances  were  made  to  the  municipal 
corporation,  and  in  all  of  them  that  corporation  had 
notice  of  the  claim.  In  none  of  the  cases  was  a  decree 
sought  against  the  municipal  corporation,  but  only 
against  the  property,  so  that  the  indebtedness  was 
in  each  case  a  claim  against  the  property  only  and 
not  generally  against  the  corporation.  Notwith- 
standing the  fact,  hov/ever,  that  these  cases  are  sub- 
stantially identical,  this  Court  has  held  that  in  the 
present  case  the  conveyance  of  the  system  to  the  Ir- 
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rigation  Districts  discharged  and  displaced  the  mort- 
gage of  appellants  while  at  practically  the  same  time 
it  held  that  such  conveyances  did  not  displace  or  dis- 
charge the  lien  of  the  Portland  Wood  Pipe  Co.  and 
approved  the  decision  of  the  Illinois  courts  in  the 
Lane  &  Bodley  case.  We  think  that  the  decision 
herein  should  have  followed  that  in  the  other  two 
cases. 

The  opinion  in  the  Pipe  Company  case,  Cause  No. 
2645,  was  written  at  the  same  time  and  by  the  same 
Judge  as  that  in  the  case  at  bar,  though  not  filed  until 
March  20,  1916,  and  after  stating  that  the  sole  issue 
in  the  case  was  whether  the  interest  of  the  Districts 
could  be  subject  to  a  mechanics'  lien  under  the  facts, 
the  Court  said: 

''The  Court  below  did  not  find  it  necessary  to 
determine  whether  the  property  of  an  irrigation 
district  is  subject  to  the  lien  laws  of  the  State  of 
Idaho,  nor  do  we.  For,  conceding  that  an  irriga- 
tion district  is  a  public  corporation,  and  that  its 
property  cannot  be  subjected  to  a  lien  for  mate- 
rial furnished  to  the  district  direct  or  to  a  con- 
tractor with  the  district,  yet  when  an  irrigation 
district  or  other  public  corporation  acquires  prop- 
erty from  another  it  acquires  it  subject  to  all  liens 
and  burdens  lawfully  imposed  upon  it  by  the  for- 
mer oivner  just  the  same  as  any  other  purchaser. 
In  the  present  case  the  Irrigation  and  Power 
Company  was  m  possession  of  the  irrigation  sys- 
tem as  owner  and  was  holding  itself  out  to  the 
world  as  such.  It  contracted  for  the  construction 
of  an  irrigation  system  on  its  own  property  and 
material  was  furnished  to  be  used  in  that  system 


26  Maney  Brothers  &  Co.  vs. 

for  which  a  lien  was  given  by  the  laws  of  the 
state.  That  lien  attached  before  the  Irrigation 
District  acquired  the  property  and  was  not  dis- 
placed by  the  conveyance  to  the  district."  (Our 
italics.) 

In  the  same  way  the  Crane  Creek  Irrigation  Land 
and  Power  Company  while  in  possession  of  this  irri- 
gation system  contracted  for  the  construction  of  the 
reservoir  on  its  own  property  and  gave  a  mortgage 
on  all  its  property  in  payment  for  such  work.  This 
it  might  lawfully  do  both  as  to  property  which  it  then 
owned  or  property  v/hich  it  might  thereafter  acquire 
under  the  laws  of  Idaho,  and  as  stated  by  this  Court 
in  its  opinion  herein,  as  the  vendor  of  property  under 
a  contract  of  sale  on  which  nothing  had  been  paid  it 
could  lawfully  mortgage  its  entire  interest. 

We  have  shown  above  that  the  mortgage  contained 
an  express  provision  whereby  it  could  be  released 
without  necessitating  a  departure  from  the  contract 
of  purchase,  and  hence  no  burden  was  placed  upon 
the  property  by  this  mortgage.  It  was  therefore  a 
burden  ''lawfully  imposed"  upon  the  property  by  the 
Crane  Creek  Company  and  the  lien  of  such  mortgage 
attached  "before  the  Irrigation  Districts  acquired 
the  property  and  was  not  displaced  by  the  convey- 
ance to  the  Districts." 

In  concluding  its  opinion  in  the  Pipe  Company 
case,  after  quoting  at  length  from  the  case  of  Salem 
vs.  Lane  &  Bodley,  this  Court  says : 

''While  on  grounds  of  public  policy  the  prop- 
erty of  municipal  corporations  held  for  public 
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purposes  may  be  exempt  from  the  operation  of 
the  general  lien  laws  of  the  state,  yet  such  muni- 
cipalities may  not  enter  into  contracts  with  third 
persons  for  the  construction  of  plants  or  other 
improvements  on  the  property  of  such  third  per- 
sons to  be  thereafter  conveyed  to  the  municipality 
and  then  claim  the  statutory  exemption  from 
.  liens  for  labor  performed  upon  or  materials  used 
in  the  construction  of  the  contemplated  improve- 
ments." 

Every  word  of  this  quotation  applies  with  equal 
force  to  the  mortgage  of  appellants,  and  we  submit 
that  no  sound  or  valid  distinction  can  be  made  be- 
tween the  cases  and  that  the  decision  in  the  lien  case 
should  be  followed  here.  In  fact,  this  Court  does 
not  attempt  to  distinguish  the  two  cases  and  by  im- 
plication disapproves  the  attempts  of  the  trial  court 
to  distinguish  them,  and  the  law  upon  the  subject  is 
thus  left  in  a  state  of  confusion.  The  most  marked 
difference  between  the  two  cases  is  that  the  me- 
chanics' lien  must  necessarily  be  paid  in  money, 
whereas  the  Districts  could  have  secured  a  release 
from  the  mortgage  in  bonds.  In  the  first  case,  they 
had  to  rely  upon  the  Crane  Creek  Company  carrying 
out  its  contract  obligations,  while  in  the  latter  they 
could  have  themselves  deposited  the  bonds  with  the 
trustee  named  in  the  mortgage  and  required  the 
Crane  Creek  Company  to  credit  them  with  that 
amount  on  the  purchase  price.  This  difference  makes 
appellants'  case  even  clearer  than  that  of  the  lien 
claimant. 
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It  may  be  suggested  that  the  difference  arises  from 
the  fact  that  the  mechanics'  lien  of  the  Pipe  Company 
is  created  by  statute  and  entitled  to  some  special 
consideration  but  no  valid  distinction  can  be  based 
upon  this  ground.  The  mortgage  lien  of  appellants, 
it  is  true,  arose  directly  from  the  contract  of  the  ven- 
dor Crane  Creek  Company  for  the  construction  of  one 
portion  of  this  irrigation  system,  while  the  me- 
chanics' lien  of  the  Pipe  Company  arose  indirectly 
from  the  contract  of  the  Crane  Creak  Company  as 
vendor  for  the  construction  of  another  part  of  the 
system.  Appellants  contracted  directly  for  their  lien 
while  the  lien  statute  gave  the  Pipe  Company  a  lien 
by  reason  of  its  contract,  but  in  the  same  sense  the 
general  principles  of  equity  and  the  statutes  of  Idaho 
gave  a  lien  upon  present  and  future  acquired  prop- 
erty to  a  person  who  takes  a  mortgage  on  such  .prop- 
erty, and  the  lien  of  a  mortgage  created  by  act  of 
the  parties  directly  is  certainly  entitled  to  as  muc^-^ 
consideration  as  a  mechanics'  lien  arising  indirectly 
from  such  a  contract. 

The  trial  Court  and  this  Court  concede  that  appel- 
lants have  and  still  have  a  valid  and  subsisting  lien 
by  mortgage  on  the  interest  of  the  Crane  Creek  Com- 
pany in  this  project,  and  this  lien  of  necessity  vested 
so  far  as  any  of  the  property  was  then  in  existence 
when  the  mortgage  was  made  in  September,  1911. 
At  that  time  not  a  dollar's  worth  of  consideration 
had  passed  from  the  Districts.  They  had  no  equity 
in  the  system  whatever  but  merely  a  contract  for 
purchase  when  it  should  have  been  constructed.    The 
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reservoir  site  and  rights  of  way  were  already  in  ex- 
istence and  the  lien  of  the  mortgage  vested  at  that 
time.  No  work  was  ever  done  on  the  reservoir  by 
anyone  but  appellants  and  that  work  was  all  finished 
before  anything  was  paid  by  the  Districts.  The  par- 
ticular structures  constituting  the  distribution  sys- 
tem, as  the  flumes,  pipe  lines,  etc.,  became  appurte- 
nant to  the  rights  of  way  as  they  were  constructed, 
and  the  lien  of  appellants'  mortgage  attached  to  the 
structures  as  built.  The  Districts  only  paid  for  them 
upon  monthly  estimates  and  necessarily  the  work  had 
already  been  done  and  the  structures  completed  be- 
fore these  estimates  were  given.  The  conveyances 
also  were  based  on  these  estimates,  and  hence  as  to 
every  portion  of  the  system  the  conveyances  were  all 
subsequent  to  the  attaching  of  the  mortgage  of  ap- 
pellants. 

In  order,  therefore,  to  sustain  the  decision  of  this 
Court  herein,  it  is  necessary  to  hold  without  quali- 
fication that  a  conveyance  of  property  to  an  irriga- 
tion district  subject  to  a  valid  and  subsisting  mort- 
gage lien  divests  such  mortgage  lien.  We  have  al- 
ready shown  that  the  cases  of  Crane  Creek  District 
vs.  Portland  Wood  Pipe  Co.,  No.  2645,  in  this  Court, 
and  Salem  vs.  Lane  &  Bodley  Co.,  189  111.  593,  82 
Am.  St.  Rep.  481,  hold  clearly  that  mechanics'  liens 
are  not  divested  by  such  conveyances  and  the  authori- 
ties show  that  the  same  rule  must  be  applied  to  mort- 
gages. 

Thus,  in  Fidelity  Trust  and  Guaranty  Co.  vs.  Fow- 
ler Water  Co.,  113  Fed.  560,  the  plaintiff  brought 
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action  to  foreclose  a  trust  deed  on  the  property  of  a 
waterworks  company  which  had  been  conveyed  to 
the  town  of  Fowler  and  the  town  was  made  a  party 
defendant.  The  town  had  passed  an  ordinance  grant- 
ing the  waterworks  company  a  franchise  in  the  city, 
agreeing  to  pay  a  certain  sum  annually  as  hydrant 
rentals  and  agreeing  that  the  company  might  mort- 
gage its  property  and  franchises.  This  ordinanco 
also  reserved  to  the  town  an  option  to  purchase  the 
property.  The  ordinance  was  accepted  by  the  com- 
pany which  built  the  plant  and  mortgaged  all  its 
property  to  complainant  and  later  the  town  3X2rc*3cd 
its  option  and  the  plant  was  conveyed  to  it,  the  con- 
veyance reciting  that  the  town  did  not  assume  the 
mortgage  debt.  The  town  was  indebted  to  its  con- 
stitutional limit  and  the  question  was  the  validity  of 
the  indebtedness  as  against  it.  The  Court  held  (1) 
that  the  purchase  by  the  town  subject  to  the  incum- 
brance created  an  indebtedness  of  the  town  to  the 
full  extent  of  such  incumbrance,  (2)  that  the  option 
to  purchase  did  not  invalidate  the  ordinance,  (3)  that 
its  exercise  though  illegal  did  not  invalidate  the  con- 
tract to  pay  hydrant  rentals,  and  (4)  that  the  con- 
veyance to  the  town  was  illegal  but  the  mortgage  was 
nevertheless  valid  as  against  the  tov.n.  The  Court 
said,  at  page  571 : 

''It  is  difficult  to  see  how  a  contract  valid  and 
enforceable  before  the  exercise  of  the  option  to 
buy  can  be  rendered  invalid  by  the  unlawful  act 
of  the  town  in  attempting  to  purchase.  The  bond- 
holders had  the  right  to  assume  that  the  town 
would  exercise  the  option  to  buy  in  good  faith-, 
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and  would  not  attempt  to  do  so  when  it  knew  the 
constitution  prohibited  it  from  making  a  lawful 
purchase.  It  may  be  that,  as  between  the  town 
and  the  water  company,  the  conveyance  would 
not  be  set  aside  by  a  Court  of  equity,  at  the  suit 
of  the  water  company,  on  the  ground  that  each 
party  was  in  pari  delicto.  The  complainant  and 
the  bondholders,  however,  are  in  nowise  impli- 
cated in  the  unlawful  act,  and  they  have  a  right 
to  have  the  conveyance  of  the  waterworks  ad- 
judged illegal.  The  town  of  Fowler  can  claim  no 
advantage  or  benefit,  as  against  the  complainant 
and  the  bondholders,  by  reason  of  its  receiving  a 
conveyance  of  the  waterworks  pursuant  to  the 
option  reserved  in  the  ordinance. 

'The  title  of  the  waterworks  stands  of  record 
in  the  town  of  Fowler.  The  town  is  in  the  actual 
possession  of  the  tangible  property  covered  by 
the  deed  of  trust.  It  is  therefore,  not  only  a  neces- 
sary, but  an  indispensable,  party  to  a  suit  for  the 
foreclosure  of  the  trust  deed.  A  decree  of  fore- 
closure against  the  water  company  alone  would 
not  enable  the  purchaser  at  the  foreclosure  sale 
to  obtain  possession  of  the  waterworks  without 
further  litigation  against  the  town.  The  com- 
plainant was  therefore  under  a  necessity  to  make 
the  town  of  Fowler  a  party  defendant  to  the  bill 
to  procure  an  effective  decree  of  foreclosure ;  and 
in  such  case  it  is  according  to  the  established 
course  of  procedure,  in  order  to  avoid  multiplicity 
of  suits  and  to  prevent  expense  and  delay  to  the 
parties,  to  proceed  and  give  such  final  relief  as 
the  circumstances  of  the  case  may  demand." 

This  decision  has  been  quoted  with  approval  in 
several  cases  and  was  followed  in  effect  by  Judge 
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Van  Fleet  in  Wykes  vs.  City  Water  Co.,  184  Fed. 
752,  and  by  this  Court  in  the  same  case  on  appeal, 
City  of  Santa  Cruz  vs.  Wykes,  120  C.  C.  A.  485,  202 
Fed,  357,  where  the  foreclosure  of  a  similar  bond 
issue  was  upheld.  In  the  latter  case,  this  Court 
points  out  clearly  the  difference  between  the  action 
of  a  municipality  in  its  governmental  capacity  and 
in  its  proprietary  or  quasi-private  relations,  and  this 
distinction  applies  more  forcibly  to  irrigation  dis- 
tricts which  exercise  governmental  functions  only  in 
regard  to  the  levy  and  collection  of  assessments  than 
it  does  to  cities.  The  nature  of  such  corporations  is 
thus  defined  by  the  Supreme  Court  of  Idaho  in  the 
case  of  Nampa  and  Meridian  Irrigation  Dist.  vs. 
Briggs,  27  Ida.  84,  147  Pac.  75,  where  the  Court  says 
of  an  irrigation  district : 

"It  is  a  mutual  co-operative  corporation  organ- 
ized not  for  profit,  engaged  in  distributing  water 
to  its  members  for  use  upon  land  within  its  dis- 
trict." 

The  effect  of  conveyances  to  irrigation  districts 
has  also  been  passed  upon  by  the  Supreme  Court  of 
Idaho,  in  Knowles  vs.  New  Sweden  Irri.  Dist.,  16  Ida. 
217,  225;  101  Pac.  81,  where  the  Court  says: 

'The  canal  company  could  not  sell  any  greater 
title  than  it  possessed  and  when  the  irrigation 
district  purchased,  it  could  neither  purchase  nor 
acquire  any  greater  title  or  interest  than  its 
grantor  owned  and  possessed.  When  it  purchased 
this  canal  system,  it  purchased  it  subject  to  and 
burdened  tvith  the  rights  and  equities  of  the  ap- 
pellanVs  grantor.''    (Our  italics.) 
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In  City  of  Nampa  vs.  Nampa  &  Meridian  Irriga- 
tion District,  19  Ida.  779,  787,  115  Pac.  979,  the 
Court  states : 

'The  question  arises :  Does  the  defendant,  as 
an  irrigation  district,  stand  in  any  different  situ- 
ation from  its  predecessor?  We  think  not.  An 
irrigation  district  is  a  public  quasi  corporation, 
organized,  however,  to  conduct  a  business  for  the 
private  benefit  of  the  owners  of  land  within  its 
limits.  They  are  the  members  of  the  corporation, 
control  its  affairs,  and  they  alone  are  benefited 
by  its  operations.  It  is,  in  the  administration  of 
its  business,  the  owner  of  its  system  in  a  proprie- 
tary rather  than  a  public  capacity,  and  must  as- 
sume and  bear  the  burdens  of  proprietary  owner- 
ship. In  the  case  at  bar  it  has  simply  purchased 
the  system  of  the  Boise  City  Irrigation  &  Land 
Co.,  and  it  acquired  in  the  streets  of  the  City  of 
Nampa  only  such  rights  as  its  predecessor  had." 

See  also : 

Smith  vs.  Faris-Kesl  Co.,  27  Ida.  407,  150 
Pac.  25. 

In  the  case  at  bar,  if  it  be  true,  as  this  Court  seems 
to  have  thought  from  its  reference  to  the  case  of  Voss 
vs.  Waterloo  Water  Co.,  163  Ind.  69,  that  the  irriga- 
tion districts  could  not  legally  acquire  title  to  this 
system  subject  to  incumbrances,  the  necessary  re- 
sult is  not  that  the  lien  of  appellants'  mortgage  is 
divested  but  that  the  attempted  conveyances  to  the 
Districts  are  invalid.  This  Court  seems  to  assume, 
however,  that  the  Districts  by  wilfully  disregarding 
the  provisions  for  release  of  the  mortgage  and  obtain- 
ing illegal  conveyances  have  divested  the  lien  of  ap- 
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pellants'  mortgage,  but  this  is  as  much  as  to  say  that 
any  valid  lien  by  mortgage  on  real  property  may  be 
divested  by  the  artifice  of  the  mortgagor  conveying 
the  property  to  a  municipal  corporation  which  has  no 
power  to  mortgage  its  property.  The  mere  statement 
of  such  a  proposition  is  its  own  refutation,  and  yet 
this  Court  apparently  without  realizing  what  its  de- 
cision amounts  to  when  reduced  to  its  essence  has 
done  that  very  thing. 

We  think  we  have  shown  with  sufficient  clearness 
that  the  mortgage  to  appellants  executed  in  payment 
of  construction  work  included  in  the  contract  be- 
tween the  Crane  Creek  Company  and  the  Districts 
and  expressly  made  payable  in  bonds  of  the  District 
to  the  extent  of  their  interests,  imposed  no  burden 
upon  them  which  could  not  be  discharged  in  accord- 
ance with  the  terms  of  their  contract  of  purchase, 
that  the  Districts  paid  the  Crane  Creek  Company 
with  knowledge  of  appellants'  rights,  and  therefore 
at  their  peril,  and  that  the  case  of  Crane  Creek  and 
Sunnyside  Irrigation  Districts  vs.  Portland  Wood 
Pipe  Co.  argued  with  the  case  at  bar  and  decided  at 
the  same  time  with  it  was  correctly  decided  and 
should  be  followed  in  this  case.  If  we  are  correct  on 
these  points,  we  submit  a  rehearing  should  be  grant- 
ed, but  there  are  several  other  points  in  the  opinion 
which  require  attention. 

The  Court  refers  in  its  opinion  to  the  resolutions 
adopted  by  the  Districts  in  the  summer  of  1914  as 
''so  manifestly  idtra  vires  that  it  calls  for  no  discus- 
sion," but  at  this  time  no  conveyances  from  the  com- 
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pany  to  the  Districts  were  of  record  and  appellants 
had  no  knowledge  that  any  such  conveyances  had 
been  made.  The  District  officers  by  their  formal 
action  on  these  resolutions  obtained  a  delay  of  nearly 
six  months  in  the  institution  of  proceedings  for  the 
foreclosure  of  appellants'  mortgage,  during  which 
time  additional  bond  deliveries  were  made  to  the 
Crane  Creek  Company,  and  the  settlement  referred 
to  in  the  opinion  of  the  trial  Court  (tr.  p.  183)  was 
reached  with  the  principal  contractor,  under  which 
bonds  and  other  securities  which  had  been  delivered 
to  the  Crane  Creek  Company  were  placed  in  the 
hands  of  a  trustee  for  disbursement  to  various  credi- 
tors of  the  project.  This  completely  refutes  the 
Court's  theory  that  these  resolutions  were  without 
consideration,  and  inasmuch  as  the  Districts  in  this 
matter  were  acting  in  their  proprietary  capacity,  we 
think  the  doctrine  of  estoppel  should  be  applied. 

In  the  case  of  City  of  Santa  Cruz  vs.  Wykes,  supra, 
this  Court  applied  the  doctrine  of  estoppel  as  against 
the  city  in  a  case  of  this  kind,  and  we  think  that  with- 
in the  rule  of  this  case  the  action  of  the  Districts  in 
recognizing  the  validity  of  this  mortgage  was  not 
ultra  vires  in  the  sense  that  the  transaction  was  ab- 
solutely and  unalterably  void,  but,  having  received 
the  benefit  of  appellants'  inaction  by  a  delay  of 
several  months  in  instituting  foreclosure  proceedings 
during  which  time  they  were  able  to  effect  a  settle- 
ment with  Slick  Bros.  Construction  Co.,  the  principal 
contractor  under  which  that  company  lost  its  lien  on 
the  project,  they  will  not  now  be  permitted  to  dis- 
avow or  abrogate  their  liability. 
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This  Court  also  declines  to  pass  upon  the  alleged 
illegality  in  the  contracts  of  August  22,  1910,  and 
the  manner  in  which  the  District  bonds  were  paid  to 
the  Crane  Creek  Irrigation  Land  and  Power  Co.  un- 
der such  contracts  and  the  amendments  thereto.  This 
action  is  based  upon  the  theory  that  these  contracts 
have  been  executed  and  the  mortgagors  are  not  in  a 
position  to  challenge  or  question  what  has  been  ac- 
complished ;  but  if  the  contracts  are  illegal  or  were  ex- 
ecuted in  an  illegal  manner,  then  clearly  the  Districts 
must  base  their  rights  in  every  portion  of  this  sys- 
tem which  they  claim  solely  upon  the  attempted  con- 
veyances, of  which  the  deed  set  out  at  pp.  168-172 
of  the  transcript  is  an  example.  As  we  have  already 
pointed  out,  both  the  trial  Court  and  this  Court  have 
held  that  appellants  had  a  valid  and  subsisting  lien 
on  the  interest  of  the  Crane  Creek  Company  in  this 
project,  and  that  this  lien  vested  and  attached  to  the 
various  portions  of  the  system  prior  to  any  of  these 
conveyances.  If  these  contracts  are  illegal,  the  Dis- 
trict's rights  must  rest  solely  on  the  subsequent  con- 
veyances, and  there  is  no  legal  basis  whatever  for 
holding  that  the  conveyances  take  precedence  over 
the  prior  mortgage.  The  authorities  on  these  points 
are  discussed  sufficiently  in  appellants'  brief  (pp. 
60-77 ) ,  to  which  we  beg  leave  to  refer. 

In  this  connection  we  wish  again  to  call  attention 
to  the  fact  urged  at  the  hearing  and  in  our  brief  but 
apparently  overlooked  by  the  Court,  that  the  convey- 
ances from  the  Crane  Creek  Irrigation  Land  and 
Power  Co.  to  the  Sunnyside  and  Crane  Creek  Irriga- 
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tion  Districts  are  not  based  upon  the  percentages 
shown  by  the  contracts  of  August  22,  1910.  Under 
these  contracts  the  Sunnyside  District  was  to  have  a 
35.26'/  interest  in  the  system,  and  the  Crane 
Creek  District  a  21.75'/  interest  (trans,  pp.  101, 
121).  The  deed  (trans,  p.  168)  shows  that  the 
interest  actually  conveyed  to  the  Sunnyside  Dis- 
trict was  47.2''  of  the  system,  and  an  ex- 
amination of  the  other  deeds,  all  of  which  are 
on  file  in  this  Court  as  original  exhibits  numbered 
1  to  13  for  each  District,  shows  that  all  the  convey- 
ances to  the  Sunnyside  District  were  in  this  propor- 
tion, while  the  conveyances  to  the  Crane  Creek  Dis- 
trict were  all  for  a  22.4'/  interest.  This  matter  is  ex- 
plained by  Mr.  Coulter  at  p.  150  of  the  transcript, 
where  he  says:  "Since  the  execution  of  said  two 
contracts  of  August  22nd,  additional  acreage  has 
been  added  to  each  of  said  Districts,  and  the  percent- 
ages called  for  in  that  contract  are  not  the  correct 
percentages."  He  does  not  state  the  date  of  this 
change,  but  it  was  without  any  notice  to  appellants 
and  apparently  subsequent  to  the  date  of  their  mort- 
gage. This  change  seriously  prejudices  the  rights 
of  appellants,  if  it  is  to  be  finally  held  that  their  mort- 
gage lien  upon  the  Districts'  property  is  lost  by  means 
of  the  conveyances,  because  when  they  took  the  mort- 
gage the  Crane  Creek  Company  had  a  43%  interest 
in  the  system,  and  on  this  at  least  it  is  conceded  that 
their  mortgage  has  always  been  valid.  Subsequently 
and  without  any  notice  to  them,  nearly  13%  of  this 
system  is  taken  out  from  under  their  mortgage  and 
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conveyed  to  the  Districts.  Surely  it  cannot  be  held 
that  vested  rights  may  be  so  disregarded.  In  this 
connection  it  may  be  well  to  point  out  also  that  para- 
graph 8  of  the  decree  (tr.  p.  210)  so  qualifies  and 
limits  the  rights  of  appellants  and  the  Crane  Creek 
Company  in  the  reservoir  system  as  to  make  the 
mortgage  security  which  is  apparently  left  to  appel- 
lants wholly  valueless. 

Wherefore,  your  petitioners  respectfully  submit 
that  a  rehearing  should  be  granted  in  this  cause,  for 
this  Court  has  erroneously  assumed  that  appellants' 
mortgage  was  an  additional  burden  placed  upon  the 
contract  of  purchase  by  the  vendor,  and  that  it  could 
not  be  paid  off  by  the  Districts  in  their  bonds  and  a 
proportionate  reduction  on  the  purchase  price  of  the 
system  made,  and  because  this  Court  should  have  fol- 
lowed the  decision  in  the  case  of  Crane  Creek  Irriga- 
tion District  et  al.  vs.  Portland  Wood  Pipe  Co.,  No. 
2645-  Respectfully  submitted, 

RICHARDS  &  HAGA, 
McKEEN  F.  MORROW, 

Solicitors  for  Petitioners. 
State  of  Idaho, 
County  of  Ada, — ss. 

I,  Oliver  0.  Haga,  of  counsel  for  petitioners  above 
named,  do  hereby  certify  that  in  my  judgment  the 
foregoing  petition  is  well  founded  and  that  it  is  not 
interposed  for  delay. 

OLIVER  0.  HAGA, 
Solicitor  and   of   Counsel   for 
Petitioners  Maney  Bros.  &  Co. 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1122— A. 

8.  H.  MILLWEE  and  W.  W.  BALDWIN, 

Plaintiffs  in  Error. 

•     vs. 

WM.  N.  C.  WADDLETON, 

Defendant  in  Error. 

J.  H.  COBB,  Juneau,  Alaska, 

Attorneys  for  Plaintiffs  in  Error. 
Messrs.  WINN  &  BURTON,  Juneau,  Alaska, 

Attorneys  for  Defendant  in  Error. 


In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1122— A. 

WILLIAM  N.  C.  WADDLETON, 

Plaintiff, 
vs. 

S.  H.  MILLWEE  and  W.  W.  BALDWIN, 

Defendants. 
Complaint. 
1.     Plaintiff  complains  and  alleges  that  on  the 
12th  day  of  June,  A.  D.  1914,  and  for  more  than  ten 
years    immediately    preceding    said    date. 
De^'^cik     plaintiff  was  in  the  actual,  exclusive,  sole, 
notorious  continuous,  uninterrupted  hostile, 
open  and  adverse  possession  under  claim  of  owner- 
ship and  is  now  the  owner  and  entitled  to  possession 
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of  that  certain  lot,  parcel  or  piece  of  land  situate  in 
the  City  of  Juneau,  Territory  of  Alaska,  and  ^iore 
particularly  described  as  follows,  namely: 

Lot  No.  6  in  Block  No.  13  of  said  city  of  Ju- 
neau, Alaska. 

2.  That  while  plaintiff  was  the  owner  of  said 
above-described  lot,  and  in  the  actual  and  exclusive 
possession  thereof  and  on,  to  wit,  the  13th  day  of 
June,  1914,  the  above-named  defendants  unlawfully 
entered  into  the  possession  of  said  lot,  or  a  greater 
portion  thereof,  and  ousted  and  ejected  the  plaintiff 
therefrom,  and  now  unlawfully  and  wrongfully  with- 
holds the  possession  thereof  from  the  plaintiff  to  his 
damage  in  the  sum  of  One  Thousand  ($1000)  Dol- 
lars. 

3.  That  the  defendants  have  placed  upon  said 
above-described  lot  number  and  have  commenced  the 
construction  of  a  [1*]  building  thereon,  and  have 
threatened  to  tear  down  the  dwelling  of  plaintiff 
which  is  situate  upon  said  above-described  lot,  and 
unless  restrained  by  this  court  during  the  pendency 
of  this  action,  the  defendants  will  erect  a  building 
upon  said  described  lot  and  tear  down  the  dwelling 
of  this  plaintiff  situate  thereon. 

WHEREFORE  plaintiff  prays  judgment  against 
the  defendant. 

First.  For  the  restitution  of  the  possession  of  the 
premises  from  which  plaintiff  has  been  ousted  and 
ejected  by  the  defendants  in  this  complaint  fully  set 
forth  and  described. 


*Page-nuinber  appearing  at  foot  of  page  of  original  certified  Eecord, 
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Second.  For  the  sum  of  $1000.  for  the  withhold- 
ing thereof. 

Third.  That  the  defendants  be  restrained  from 
erecting  any  building  or  other  structure  or  tearing 
down  the  dwelling  of  said  plaintiff,  pending  this 
cause,  and  forever  enjoined  from  interfering  with 
the  possession  of  the  plaintiff  in  and  to  said  Lot  No. 
6  in  Block  No.  13  of  the  City  of  Juneau,  Alaska,  or 
any  part  thereof. 

Fourth.  For  costs  and  disbursements  of  this  ac- 
tion. 

Fifth.  For  such  other  and  further  relief  as  plain- 
tiff may  be  entitled  to. 

WINN  &  BURTON, 
Attorneys  for  Plaintiff. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

Wm.  N.  C.  Waddleton,  being  first  duly  sworn,  on 
oath  deposes  and  says:  I  am  the  plaintiff  in  the 
above  and  foregoing  entitled  action ;  I  have  read  the 
foregoing  complaint,  know  the  contents  thereof  and 
the  matters  and  things  therein  set  forth  are  true  as 
I  verily  believe. 

WM.  N.  C.  WADDLETON, 

Subscribed  and  sworn  to  before  me  this  16  day  of 
June,  1914. 

[Seal]  NEWARK  L.  BURTON, 

Notary  Public  for  Alaska.     [2] 
My  commission  expires  on  the  8th  day  of  Nov.  1914. 

[Endorsed] :  No. .     Li  the  District  Court  for 

the  Territory  of  Alaska,  Division  No.  1.     William 
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N.  C.  Waddleton,  Plaintiff  vs.  S.  H.  Millwee  and 
W.  W.  Baldwin,  Defendants.  Complaint.  Winn 
&  Burton,  Attorneys  for  Plaintiff.  Juneau,  Alaska. 
Filed  in  the  District  Court.  District  of  Alaska, 
First  Division.  Jun.  16,  1914.  J.  W.  Bell,  Clerk. 
By  J.  J.  Clarke,  Deputy.     [3] 


In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1122— A. 

WM.  N.  C.  WADDLETON, 

Plaintiff, 

vs. 

S.  H.  MILLWEE  and  W.  W.  BALDWIN, 

Defendants. 

Answer. 

Now  come  the  above-named  defendants,  by  their 
attorney,  and  for  answer  to  the  complaint,  allege : 

I. 

They  deny  all  and  singular  the  allegations  in  said 
complaint  contained,  except  the  allegations  of  their 
possession. 

And  for  a  further  and  affirmative  defence,  they 
allege : 

I. 

That  the  defendant  S.  H.  Millwee  is  the  owner  in 
fee  simple,  and  entitled  to  the  possession  of  the  lot 
described  in  the  complaint,  and  the  defendant  W.  W. 
Baldwin  is  in  possession  as  tenant  of  said  S.  H.  Mill- 
wee, and  he  has  no  other  interest  therein. 
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WHEREFORE  they  pray  that  the  plaintiff  take 
nothing  by  this  action,  that  his  complaint  be  dis- 
missed with  costs  and  the  defendants  be  quieted  in 
the  possession  of  said  lot,  and  for  general  relief. 

J.  H.  COBB, 
Attorney  for  Defendants.     [4] 

United  States  of  America, 
Territory  of  Alaska, — ss. 

S.  H.  Millwee,  being  first  duly  sworn,  on  oath  de- 
poses and  says:  I  am  one  of  the  defendants  above 
named.  I  have  read  the  above  and  foregoing  answer 
and  the  same  is  true  as  I  verily  believe. 

S.  H.  MILLWEE, 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  July,  A.  D.  1914. 

[Seal]  J.  H.  COBB, 

Notary  Public  in  and  for  the  Territory  of  Alaska, 
My  commission  expires  Nov.  9th,  1914. 
Service  admitted  July  13th,  1914. 

WINN  &  BURTON, 
Attorneys  for  Plaintiff. 

[Endorsed]  :  Original.  No.  1122-A.  In  the  Dis- 
trict Court  for  the  Territory  of  Alaska,  Division 
Number  One,  at  Juneau.  Wm.  N.  C.  Waddleton, 
Plaintiff,  vs.  S.  H.  Millwee  and  W.  W.  Baldwin, 
Defendant.  Answer.  J.  H.  Cobb,  Attorney  at  Law, 
Juneau,  Alaska.  Filed  in  the  District  Court,  Dis- 
trict of  Alaska,  First  Division,  July  14,  1914.  J.  W. 
Bell,  Clerk.     [5] 
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In  the  District  Court  for  the  Territory  of  Alaska, 
Division  Number  One,  at  Juneau. 

No.  1122— A. 

W.  N.  C.  WADDLETON, 

Plaintiff, 

vs. 

S.  H.  MILLWEE  and  W.  W.  BALDWIN, 

Defendants. 

Amended  Reply. 

Comes  now  the  above-named  plaintiff  by  bis  attor- 
neys, Winn  &  Burton,  and  leave  of  the  Court  being 
first  bad  and  obtained  files  this  his  amended  Eeply 
in  the  above-entitled  cause,  and  alleges  as  follows: 

L 

Plaintiff  denies  each  and  every  allegation  con- 
tained in  said  affirmative  defense  excepting  that  the 
defendant,  W.  W.  Baldwin,  has  no  interest  in  the  lot 
described  in  the  complaint  herein. 

II. 

And  further  replying  to  the  Answer  in  the  above- 
entitled  cause,  and  by  way  of  pleading  the  statute  of 
limitations  plaintiff  alleges  that  he  was  in  the  actual, 
exclusive,  sole,  notorious,  adverse  and  hostile  pos- 
session of  Lot  6  in  Block  13  of  the  City  of  Juneau, 
Alaska,  being  the  premises  described  in  the  com- 
plaint herein  for  more  than  10  years  immediately 
preceding  the  time  when  he  was  ousted  from  a  por- 
tion of  said  Lot  6,  Block  13,  as  alleged  in  his  com- 
plaint, and  more  than  10  years  immediately  preced- 
ing the  commencement  of  this  action,  and  more  than 
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10  years  immediately  preceding  the  filing  of  defend- 
ant's answer  and  affirmative  defense  and  cross  com- 
plaint herein. 

WHEREFORE  plaintiff  asks  for  judgment  as  in 
his  complaint  herein  prayed  for.     [6] 

WINN  &  BURTON, 
Attorneys  for  Plaintiff. 

United  States  of  America, 
Territory  of  Alaska, — ss. 

Wm.  N.  C.  Waddleton,  being  first  duly  sworn,  on  his 
oath  deposes  and  says :  that  he  is  the  plaintiff  in  the 
above-entitled  action ;  that  he  has  read  the  foregoing 
amended  Reply;  knows  the  contents  thereof  and  that 
he  verily  believes  the  matters  and  things  therein 
stated  are  true. 


[Endorsed]  :  No.  1122-A.  In  the  District  Court 
for  the  Territory  of  Alaska,  Division  No.  1.  W.  N. 
C.  Waddleton,  Plaintiff,  vs.  S.  H.  Millwee  and  W.  W. 
Baldwin,  Defendants.  Amended  Reply.  Winn  & 
Burton,  Attorneys  for  Plaintiff,  Juneau,  Alaska. 
Piled  in  the  District  Court,  District  of  Alaska,  First 
Division.  Sept.  23,  1914.  J.  W.  Bell,  Clerk.  By 
J.  T.  Reed,  Deputy.     [7] 
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In  the  District  Court  for  the  District  of  Alaska, 
Division  Number  One,  at  Juneau. 
No.  1122— A. 
WILLIAM  N.  C.  WADDLETON, 

Plaintiff, 
vs. 

S.  H.  MILLWEE  and  W.  W.  BALDWIN, 

Defendants. 

Judgment  and  Decree. 

This  action  came  on  regularly  for  trial  on  the  24th 
day  of  September,  1914,  the  plaintiff  being  repre- 
sented by  Messrs,  Winn  &  Burton,  and  the  defend- 
ant by  J.  H.  Cobb,  Esq.  A  jury  of  twelve  persons 
were  regularly  empaneled  and  sworn  to  try  said  ac- 
tion. After  submitting  all  of  the  evidence,  the  argu- 
ment of  counsel  and  instructions  of  the  Court,  the 
jury  retired  to  consider  their  verdict,  and  subse- 
quently returned  into  court  Avith  the  verdict  signed 
by  the  foreman,  and  being  called,  answered  to  their 
names  and  say : 

"We,  the  Jury  in  the  above-entitled  cause,  find 
for  the  plaintiff,  that  he  is  entitled  to  the  posses- 
sion of  the  property  described  in  the  complaint 
and  that  he  is  the  sole  owner  thereof  as  against 
the  defendant." 
AND  IT  APPEARING  TO  THE  COURT  that 
the    defendant,    W.    W.    Baldwin,    having    by    his 
answer  disclaimed  any  interest  in  the  property  de- 
scribed in  the  complaint,  except  as  tenant  of  said  de- 
fendant, S.  H.  Millwee, 
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IT  IS  ORDERED,  ADJUDGED  AND  DE- 
CREED that  the  plaintiff  is  the  sole  owner,  as  against 
the  defendant  and  defendants'  grantors  and  those 
claiming  by,  through  or  under  said  defendants'  of 
that  certain  lot  described  in  the  complaint  in  said 
above-entitled  cause,  to  wit.  Lot  No.  Six  (6)  in  Block 
No.  Thirteen  (13)  of  the  City  of  Juneau,  Alaska ;  and 
that  the  plaintiff  have  and  recover  of  and  from  the 
defendants  the  possession  of  said  lot,  and  that  the 
defendants  and  each  of  them  be  ejected  from  the 
possession  of  said  lot  or  so  much  of  the  same  as  thev 
are  in  [8]  possession  of,  and  that  the  plaintiff 
have  and  recover  his  costs  and  disbursements  in- 
curred in  this  action  amounting  to  the  sum  of  $100,25. 

For  all  of  which  let  execution  issue. 

Done  in  open  court  this  30th  day  of  October,  A.  D. 
1914. 

ROBERT  W.  JENNINGS, 

Judge. 
0.  K.  as  to  form. 
COBB. 

[Endorsed]  :  No.  1122-A.  In  the  District  Court 
for  the  Territory  of  Alaska,  Division  No.  1.  Will- 
iam N.  C.  Waddleton,  Plaintiff  vs.  S.  H.  Millwee  and 
W.  W.  Baldwin,  Defendant.  Judgment  and  Decree. 
Winn  &  Burton,  Attorneys  for  Plaintiff,  Juneau, 
Alaska.  Filed  in  the  District  Court,  District  of 
Alaska,  First  Division.  Oct.  30,  1914.  J.  W.  Bell, 
Clerk.     By  C.  Z.  Denny,  Deputy.     [9] 
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[Testimony  of  Wm.  N.  C.  Waddleton,  for  Plaintiff.] 

In  the  District  Court  for  the  District  of  Alaska^ 
Division  No.  1,  at  Juneau. 

No.  1122— A. 
WM.  N.  C.  WADDLETON, 

Plaintiff, 

vs. 

S.  H.  MILLWEE  and  W.  W.  BALDWIN, 

Defendants. 

Bill  of  Exceptions. 

Be  it  remembered  that  this  cause  came  on  for  trial 
on  the day  of ,  1914,  on  the  original  com- 
plaint and  answer,  before  the  Judge  of  this  court  and 
a  jury  of  twelve  duly  chosen,  impaneled  and  sworn  to 
try  the  issues.  Opening  statements  having  been 
made  by  counsel  on  both  sides,  the  following  proceed- 
inge  were  had : 

WM.  N.  C.  WADDLETON,  the  plaintiff,  being 
called  and  sworn  as  a  witness  in  his  own  behalf,  tes- 
tified as  follows : 

Direct  Examination  by  Mr.  BURTON. 

My  name  is  Wm.  N.  C.  Waddleton.  I  am  the 
plaintiff  in  the  case  of  Wm.  N.  C.  Waddleton  vs.  S. 
H.  Millwee  and  W.  W.  Baldwin  involving  Lot  No.  6 
in  Block  13,  townsite  of  Juneau,  Alaska.  I  have 
lived  in  Juneau  for  21  years  and  a  few  months  more ; 
for  the  last  eighteen  years  I  have  lived  continuously 
on  Lot  6  in  Block  13,  Juneau ;  I  might  have  been  in 
some  other  cabin  for  a  night  or  two  during  1895,  but 
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I  have  lived  continuously  from  1896,  the  Spring  of 
1896,  I  think,  continuously  since  then,  until  now  in 
that  cabin.  [10*— If]  The  lot  is  50  by  90  feet  in 
size.  Mr.  WinterhoUer  continued  to  keep  his  cows 
in  and  hogs  under  this  cabin  that  was  a  bam,  until 
about  1893  when  it  blew  down.  Several  people 
claimed  title  to  the  lot ;  J.  T,  Hamilton  claimed  title 
to  it ;  Casebolt  claimed  it  also ;  I  had  alloAved  Robert 
Rushlight  to  live  in  the  cabin  erected  by  Attorney 
J.  T.  Hamilton  on  the  lot  for  a  short  time,  and  while 
Rushlight  was  on  a  drunk  he  sold  it  to  Casebolt;  and 
Casebolt,  at  the  time  of  the  contest  before  the  trustee 
of  the  Townsite,  gave  me  a  quitclaim  deed  to  it.  In 
1896  I  occupied  the  lot  alone  and  claimed  the  owner- 
ship to  it  at  that  time.  This  contest  was  in  Novem- 
ber, 1898.  The  Pullen  heirs,  through  John  G.  Heid 
contested  for  it,  and  Lyons  refused  to  acknowledge 
my  claim  and  gave  the  deed  to  the  Pullen  heirs,  he 
gave  that  deed  to  them  during  the  year  1898.  I  was 
still  in  possession  of  the  lot,  and  in  1901  or  1902 
Thomas  R.  Lyons  told  me  that  the  Department  at 
Washington  had  decided  against  me  on  the  appeal. 
In  1905  after  that  Mr.  Heid,  as  the  representative  of 
the  Pullen  heirs,  wrote  to  me  to  vacate  the  lot  and 
cabin,  and  I  have  that  letter  here  now  that  he  wrote. 
I  told  him  to  proceed  to  do  something — bring  suit  or 
something.  I  have  been  living  on  that  same  lot  ever 
since  the  issuance  of  the  patent  and  am  still  living  on 
the  lot,  and  the  only  time  any  one  has  attempted  to 


*Page-number  appearing  at  foot  of  page  of  certified  Transcript  of 
Eecord. 

t  Original  page-number  appearing  at  foot  of  page  of  Testimony  as 
same  appears  in  Certified  Transcript  of  Kecord. 
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dispossess  me  or  disturb  me  in  any  way  at  all  was  on 
the  12tli  day  of  June,  1914.  In  1906  I  built  a  sewer 
down  across  the  lot  from  my  cabin  to  a  connection 
with  the  city  sewer.  I  had  a  fence  along  in  the  front 
of  the  lot  and  running  back  on  the  lower  side  of  it 
and  turned  up  the  hill ;  that  is  about  nine  or  ten  years 
ago  or  longer.  After  that  time  I  built  a  stone  wall 
there  along  in  front  of  the  lot  and  fixed  some  ground 
there  for  a  garden  and  have  had  some  flowers  in 
there  and  alongside  of  the  house.  I  built  a  founda- 
tion by  the  side  of  my  cabin  on  this  lot  a  year  or  two 
after  that,  built  the  foundation  to  place  a  house  on 
it.  I  have  slept  in  that  cabin  on  the  lot  longer  than 
any  place  since  I  was  born,  and  expect  to  die  there. 
[11 — 2]  I  have  occupied  the  lot  and  paid  the  taxes 
on  it  all  the  time  and  claimed  it. 

Cross-examination  by  Mr.  COBB. 
I  paid  the  taxes  for  all  the  years.  I  did  allow 
Judge  Delaney  to  pay  the  taxes  one  year  for  me;  I 
wrote  to  Judge  Delaney  to  pay  them  for  me  and  he 
paid  them;  I  think  I  paid  for  them  all  the  years 
except  the  one  year  that  he  paid  them  for  me.  I 
paid  them  in  1913  when  they  were  delinquent  for  the 
years  1909,  1910  and  1911.  It  is  true  that  in  July, 
1912,  the  taxes  were  paid  that  year  by  Mr.  Greene, 
for  me  at  my  request,  with  money  which  he  had  be- 
longing to  me.  It  is  true  that  the  receipt  was  given 
all  the  time  and  the  assessment  of  the  taxes  made 
in  the  name  of  the  Pullen  heirs,  John  G.  Heid,  agent, 
but  I  objected  to  that  each  time  I  paid  the  taxes. 
About  9  years  ago  Mr.  Gustafson  bought  the  lot  next 
and  put  a  cabin  there  and  over  on  my  lot  23  inches. 
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and  after  that  I  notified  him  to  take  it  off.  I  was  in 
the  Juneau  jail  at  the  time  Greene  paid  the  taxes  for 
me,  and  that  is  the  reason  he  paid  them  for  me;  and 
at  that  time  he  looked  after  the  place  for  me  and 
had  the  key  while  I  was  away.  I  never  was  away 
from  the  cabin  for  more  than  two  or  three  nights  at 
a  time,  and  that  would  be  when  I  was  over  at  Doug- 
las, or  some  place  around  close.  I  knew  the  Pullen 
heirs  claimed  this  lot  and  I  knew  that  the  Townsite 
Trustees  had  decided  in  their  favor  and  given  them 
a  deed  for  it  as  against  me,  and  I  was  notified  by 
Judge  Lyons  that  the  Department  at  Washington 
had  decided  against  me  when  the  contest  was 
appealed.  I  remained  in  possession  of  the  lot  and 
claimed  it  after  that  because  I  thought  I  had  a  bet- 
ter right,  the  Pullen  heirs  had  not  been  heard  from 
and  I  did  [12 — 3]  not  think  they  could  get  it. 
As  a  matter  of  fact  only  one  of  the  Pullen  heirs  had 
ever  been  in  Juneau,  and  that  was  in  1888.  No  claim 
whatsoever  had  been  made  by  any  of  the  Pullen 
heirs  to  the  land  in  controversy  and  it  formed  no 
part  of  the  inventoried  Pullen  estate  and  had  never 
been  occupied  by  any  of  the  Pullen  heirs.  I  was 
confined  in  the  jail  at  Juneau  for  three  months  in 
the  year  1903.  I  knew  at  the  time  that  Held  wrote 
me  the  letter  telling  me  to  vacate  the  lot  or  pay  rent 
that  the  Pullens  claimed  the  lot.  I  answered  the 
letter  that  Mr.  Heid  wrote  to  me  and  have  a  copy  of 
the  answer  here. 

Judge  Lyons  served  a  written  notice  on  me  of  the 
decision  of  the  land  office  against  me  on  the  contest. 

WHEREUPON,  defendants  offered  in  evidence  a 
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letter  from  Wm.  N.  0.  Waddleton  to  John  G.  Held, 
which  said  letter  was  received  in  evidence  without 
objection,  and  is  in  words  and  figures  as  follows: 

"Juneau,  District  of  Alaska. 
May  20th,  1905. 
John  G.  Heid,  Esq., 
Juneau,  Alaska. 
Dear  Sir: — 

It  is  not  my  intention  to  be  unfair  to  you,  person- 
ally, but  I  feel  that  as  you  are  in  position  to  make 
some  concession  in  Re  Lot  6  Block  13,  it  would  not 
be  out  of  keeping  with  generosity  and  mere  dignity 
if  you  would  suggest  some  sort  of  compromise. 

I  am  not  entirely  unappreciative  of  my  surround- 
ings and  position  in  this  matter,  and  have  long  de- 
sired to  settle  it,  amicably,  if  possible,  therefore,  I 
await  your  further  action. 

Yours  etc.,  etc., 

WM.  N.  C.  WADDLETOK" 

I  received  a  quitclaim  deed  to  Lot  6  in  Block  13 
from  Mr.  Rushlight,  about  the  time  of  this  contest 
for  the  deed  before  the  townsite  trustee.  I  have  lost 
the  quitclaim  deed;  it  was  never  placed  of  record  in 
the  recorder's  office.     [13 — 4] 

Whereupon,  defendants  introduced  in  evidence, 
without  objection,  a  letter  from  John  J.  Heid  ad- 
dressed to  Wm.  N.  C.  Waddleton,  which  is  as  fol- 
lows :  ! 
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[Defendant's  Exhibit  ^*A" — Letter  Dated  Juneau, 
Alaska,  May  18,  1905^John  G.  Heid  to  Wm.  N. 
C.  Waddleton.] 

"Juneau,  Alaska,  May  18, 1905. 
''To  Wm.  Waddleton: 

You  are  hereby  notified  to  come  at  once  and  make 
arrangements  about  either  vacating  or  paying  rent 
for  the  house  and  lot  you  are  now  occupying,  to  wit. 
Lot  6  in  Block  13  of  the  Townsite  of  Juneau, 
Alaska,  as  per  the  official  plat  thereof,  owned  by 
James  H.  Pullen,  Mary  H.  Wilson  and  Thomas  A. 
Wilson,  otherwise  legal  proceedings  will  be  com- 
menced immediately  to  eject  you  therefrom. 

JAMES  H.  PULLEN, 
MARY  H.  WILSON, 
THOMAS  A.  WILSON. 
By  JOHN  G.  HEID, 
Their  Attorney." 
*'Dfts.  Exhibit    No.    'A.'     Received  in  evidence 
Sept.    24,    1914,    in    cause  No.  1122-A.  J.  W.  Bell, 
Clerk.     By  J.  T.  Reed,  Deputy." 

I  have  testified  that  I  wanted  Mr.  Heid  to  try  to 
get  me  off  of  the  lot;  that  is  why  I  wrote  him  the  let- 
ter as  I  did;  I  wanted  him  to  do  something;  to  start 
suit.  I  said  that  I  was  not  unfair  to  him  personally. 
That  is  true;  I  was  not.  I  meant  that  I  wanted  him 
to  have  a  friendly  suit  with  me  over  the  lot.  It  is 
true  that  I  knew  the  townsite  trustee  had  awarded 
the  deed  to  the  Pullens  and  against  me  and  that  that 
decision  had  been  affirmed  on  appeal;  but  I  did  not 
think  he  could  get  me  off  the  lot.     I  claimed  the  lot 
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for  my  own.  I  have  been  in  the  adverse,  open, 
notorious  and  exclusive  possession  of  that  lot  ever 
since  I  went  on  there,  until  the  12th  day  of  June, 
1914,  this  year;  on  that  day  I  had  been  over  at 
Douglas  on  some  business  and  came  back  home  about 
eight  o  'clock  and  when  I  went  up  to  my  cabin  I  saw 
a  tent  there  on  the  lot  and  some  men  in  the  tent; 
and  I  asked  them  what  they  were  doing  there  and 
they  said  they  bought  the  lot — Mr.  Baldwin  said 
that  he  had  bought  the  lot  from  the  owners.  I  told 
him  the  lot  was  mine. 

My  cabin  stands  on  the  upper  right  hand  corner 
of  the  lot  £14 — 5]  and  is  a  two  room  building, 
about  fifteen  by  twenty  feet  in  size,  and  stands  back 
some  four  or  five  feet  from  the  corner  of  the  lot  on 
the  upper  side. 

Redirect  Examination. 

This  is  a  picture  of  my  cabin  taken  about  1906 
some  time.  And  it  shows  the  fence  down  in  front, 
with  a  pile  of  lumber  lying  in  the  street  in  front  of 
it;  the  fence  runs  down  to  the  corner  and  then  back 
on  the  lower  side  line  of  the  lot  for  about  thirty  or 
forty  feet  and  then  turns  back  up  the  hill  towards 
the  mountain. 

WHEREUPON,  plaintiif  introduced  in  evidence, 
without  any  objection  from  defendants,  the  said 
picture,  which  said  picture  is  marked  as  Plaintiff's 
Exhibit ,  and  made  a  part  of  the  record  herein. 

WITNESS. — This  is  a  picture  of  the  interior  of 
my  cabin  and  was  taken  about  the  same  time  as  the 
other  photograph. 

WHEREUPON,  the  said  picture  was  introduced 
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in  evidence  by  the  plaintiff,  and  was  admitted  by  the 
Court,  without  objection  from  the  defendants,  and 
marked  by  the  clerk  as  Plaintiff's  Exhibit . 

Recross-Examination  by  Mr.  COBB. 

Those  are  the  tax  receipts  for  the  taxes  that  I  paid 
on  Lot  6,  Block  13.  It  is  true  that  the  receipts  are 
issued  to  "Pullen  Heirs,  John  G.  Heid,  Agent."  I 
always  objected  to  the  receipts  being  so  made  out. 
They  are  marked,  "Paid  by  Wm.  N.  C.  Waddleton." 
What  I  meant  when  I  wrote  Mr.  Heid  that  it  was 
not  my  intention  to  be  unfair  to  him  personally  was 
that  I  did  not  want  him  to  be  unfair  to  me  and  did 
not  want  to  be  unfair  to  him  and  did  not  want  to 
make  a  personal  matter  of  it.  There  had  been  a 
good  deal  of  personal  feeling  among  the  attorneys 
here  and  I  did  not  want  him  to  feel  that  [15 — 6] 
way  toward  me. 

(Witness  excused.)     [16 — 7] 

[Testimony  of  John  G-ustafson,  for  Plaintiff.] 
JOHN  GUSTAESOX,  a  witness  called  and  sworn 
in  behalf  of  the  plaintiff,  testified  as  follows: 

Direct  Examination  by  Mr.  BURTON. 
My  name  is  John  Gustafson.  I  live  in  Juneau  and 
have  so  lived  since  1897.  I  have  lived  next  lot  to 
Mr.  Wm.  N.  C.  Waddleton  for  about  nine  years. 
Waddleton  has  lived  on  Lot  6,  Block  13,  town  of 
Juneau,  since  I  came  to  Juneau.  I  have  heard  that 
the  Pullen  heirs  owned  the  lot  and  had  the  deed  to 
it.  In  1912  Waddleton  asked  me  to  remove  some 
ashes  that  had  accumulated  from  my  place  on  the 
lot.  '  I  have  seen  Waddleton  going  and  coming  to 
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(Testimony  of  Wm.  N.  C.  Waddleton.) 
the  place  and  during  the  time  that  I  have  lived  at 
my  present  place  no  one  but  Waddleton  has  occupied 
the  lot  he  lives  on. 

A  survey  was  made  to  determine  the  lines  and  it 
was  discovered  that  I  was  over  plaintiff's  lot  with 
my  cabin  and  I  moved  the  same. 

No  cross-examination.     [17 — 8] 

[Testimony  of  L.  A.  Moore,  for  Plaintiff.] 
L.  A.  MOORE,  a  witness  called  and  sworn  in  be- 
half of  the  plaintiff,  testified  as  follows: 

Direct  Examination  by  Mr.  BURTON. 

I  have  resided  in  Juneau,  Alaska,  since  the  22d 
day  of  July,  1895 — have  lived  during  that  time  on 
the  3d  lot  above  the  Elks'  Hall.  Waddleton  moved 
on  the  lot  he  is  now  on  soon  after  I  got  the  place  I 
live  in.  I  know  that  for  a  good  many  years  Wad- 
dleton has  claimed  that  he  owned  the  lot  he  is  on;  I 
think  it  has  been  for  about  fifteen  years  he  has 
claimed  to  own  it.  I  saw  him  build  a  stone  wall 
along  in  front  of  the  lot  down  in  below  the  cabin, 
about  a  foot  or  a  foot  and  a  half  high,  and  along  next 
to  the  street;  he  built  that  wall  several  years  ago, 
but  I  don't  remember  the  exact  time.  The  house 
Waddleton  lives  in  was  on  the  lot  before  he  moved 
into  it. 

Cross-examination  by  Mr.  COBB. 

It  is  a  fact  that  the  house  Mr.  Waddleton  lives  in 
w^as  on  the  lot  and  where  it  is  now  before  he  moved 
into  it,  but  I  think  it  was  a  barn  before  he  niuved  in 
and  fixed  it  up. 

(Witness  excused.)     [18 — 9] 
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[Testimony  of  Patrick  Evoy,  for  Plaintiff.] 
PATRICK  EVOY,  a  witness  called  and  sworn  in 
behalf  of  the  plaintiff,  testified  as  follows: 

Direct  Examination  by  Mr.  BURTON. 

I  have  resided  in  Juneau  for  the  past  28  years. 
I  have  known  Wm.  N.  C.  Waddleton  for  the  past  20 
years.  I  have  lived  in  the  town  of  Juneau  and  next 
to  Waddleton  for  all  the  years  since  1898;  Waddleton 
was  on  the  place  where  he  now  lives  in  1898  and  he 
has  ever  since  been  there.  Waddleton  built  a  stone 
wall  along  in  front  of  the  lot  and  about  twenty-five 
feet  long,  below  his  cabin,  about  6  or  8  years  ago; 
and  I  saw  him  build  a  sewer  there  from  the  back 
end  of  his  cabin  down  across  the  lot  about  the  same 
time  that  he  built  the  stone  wall  in  front.  That 
sewer  was  built  down  across  the  lot  back  about 
twenty-five  feet  from  the  street  in  front  and  was 
connected  with  the  city  sewer. 

The  front  end  of  the  lot  was  fenced  down  next  to 
the  street,  and  back  a  piece  of  the  way — I  don't 
know  how  far  back — fenced  about  fifty  feet  back  and 
then  up  towards  the  upper  side  of  the  lot. 

While  Mr.  Waddleton  was  in  jail  in  1903  here  in 
Juneau  I  had  charge  of  the  property  for  him  and 
looked  after  it — had  the  keys  to  the  house. 

Cross-examination  by  Mr.  COBB. 

If  Waddleton  has  been  away  from  the  property  it 
has  been  for  a  short  time  only.  The  house  was  on 
the  ground  when  he  moved  in. 

(Witness  excused.)     [19^ — 10] 
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[Testimony  of  E.  R.  Jaeger,  for  Plaintiff.] 
E.  R.  JAEGER,  a  witness  called  and  sworn  in  be- 
half of  the  plaintiff,  testified  as  follows: 

Direct  Examination  by  Mr.  BURTON. 
I  have  lived  in  Juneau  since  February,  1895.     I 
lived  at  the  head  of  Second  Street  then,  up  on  the 
hill,  east  of  Gold  Street.     I  know  that  Mr.  Waddle- 
ton  has  lived  on  the  same  lot  where  he  now  lives — 
to  the  best  of  my  knowledge  he  has  lived  on  that 
lot — I  would  consider  that  has  been  his  home  since 
1895.     I  moved  into  the  property  where  I  now  live 
in  1899  and  Waddleton  was  living  on  the  property 
then  where  he  now  lives.     I   don't   know   whether 
Waddleton  has  claimed  to  own  it  or  not;  but  I  do 
know,  I  remember,  rather,  that  early,  about  the  time 
that  I  left  the  present  site  of  the  Elks '  Hall,  1899  or 
1898,  and  I  know  that  there  was  an  adverse  claim, 
and  what  disposition  was  made  of  it  I  don't  know, 
but  Waddleton  remained  in  possession,  and  I  pre- 
sumed that  the  claim  was  settled  in  Waddleton 's 
favor.     Waddleton  has   claimed  the   property,   be- 
cause at  the  time  we  built  the  building  occupied  by 
the  Cain  Hotel  we  had  occasion  to  use  a  certain  por- 
tion of  the  property  in  order  to  get  our  material  on 
the  ground,  and  I  spoke  to  him  about  using  a  corner 
of  the  lot. 

No  cross-examination. 

(Witness  excused.)     [20 — 11] 
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[Testimony  of  Louis  Corbielle,  for  Plaintiff.] 

LOUIS  CORBIELLE,  a  winess  called  and  sworn 
in  behalf  of  the  plaintiff,  testified  as  follows: 

Direct  Examination  by  Mr.  BURTON. 

I  have  lived  in  Juneau  for  18  years  past.  I  have 
known  Wm.  N.  C.  Waddleton  for  the  past  16  years 
and  I  know  that  he  has  lived  in  the  same  place  where 
he  now  lives  all  during  that  time. 

No  cross-examination.     [21 — 12] 

[Testimony  of  G-eorge  Harkrader,  for  Plaintiff.] 

GEORGE  HARKRADER,  a  witness  called  and 
sworn  in  behalf  of  the  plaintiff,  testified  as  follows: 

Direct  Examination  by  Mr.  BURTON. 

I  have  lived  in  Juneau  since  the  town  of  Juneau 
w^as  first  discovered — 33  years — since  the  first  of 
April,  1881;  I  have  been  in  Alaska  since  January, 
1874,  and  have  lived  in  Juneau  for  the  last  33  years. 
I  know  Wm.  N.  C.  Waddleton  and  know  where  he 
lives.  I  met  him  there  by  his  house  in  1896;  I  asked 
him  at  that  time  where  he  was  living  and  he  says 
''Right  here,"  pointing  to  this  house  where  he  is  liv- 
ing to  day.  He  told  me  at  that  time  that  he  owned 
the  lot— in  1896. 

No  cross-examination.     [22 — 13] 

[Testimony  of  Henry  Embola,  for  Plaintiff.] 
HENRY  EMBOLA,  a  witness  called  and  sworn  in 
behalf  of  the  plaintiff,  testified  as  follows: 

Direct  Examination  by  Mr.  BURTON. 
I  have  lived  in  Juneau  since  1894.     I  have  known 
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(Testimony  of  Henry  Embola.) 

Waddleton  for  15  or  16  years.     I  now  live  in  the 
same  place  where  he  lived  when  I  first  knew  him  15 
or  16  years  ago.     He  told  me  first  about  ten  years 
ago  that  the  house  and  lot  belonged  to  him. 
No  cross-examination.     [23 — 14] 

[Testimony  of  John  Reck,  for  Plaintiff.] 
JOHN  RECK,  a  witness  called  and  sworn  in  be- 
half of  the  plaintiff,  testified  as  follows: 

Direct  Examination  by  Mr.  BURTON. 
I  have  lived  in  Juneau  for  16  years.  I  know  Wad- 
dleton and  know  where  he  lives.  Waddleton  lives 
upon  the  hill  and  he  has  lived  in  the  same  place  ever 
since  I  have  known  him — I  have  known  him  for  at 
least  14  years,  maybe  15  years.  I  don't  know  any- 
thing about  the  titles,  but  he  has  always  claimed  to 
own  that  lot — it  must  be  near  10  years  since  he  has 
claimed  to  own  that  lot— about  1900  or  1902  or  1901 ; 
and  the  assessments  of  taxes  for  the  city,  he  claimed 
fhe  lot  and  said  something  about  paying  the  taxes  for 
the  lot.  Waddleton  has  often  protested  against  the 
high  assessments  on  his  lot.  I  know  personally  that 
he  was  paying  taxes  on  his  lot. 

Cross-examination  by  Mr.  COBB. 
I  think  there  were  others  paying  taxes  on  the  lot, 
too,  at  some  of  the  times — I  think  Judge  Held. 
(Witness  excused.)     [24 — 15] 
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[Testimony  of  Thomas  Knudson,  for  Plaintiff.] 
THOMAS    KNUDSON,    a    witness    called    and 
sworn  in  behalf  of  the  plaintiff,  testified  as  follows : 

Direct  Examination  by  Mr.  BURTON. 

I  live  out  at  the  bar,  up  the  channel  from  Juneau. 
I  have  known  Waddleton  for  fifteen  years.  I  used 
to  come  into  town  with  milk  from  the  dairy  and  stop 
my  teams  on  the  property  up  on  the  hill  where  he 
lives.     He  has  always  lived  on  the  same  lot. 

No  cross-examination.     [25 — 16] 

[Testimony  of  Enoch  Johnson,  for  Plaintiff.] 
ENOCH  JOHNSON,  a  witness  called  and  sworn 
in  behalf  of  the  plaintiff,  testified  as  follows : 

Direct  Examination  by  Mr.  BURTON. 

I  have  lived  on  Gastineau  Avenue  in  the  town  of 
Juneau  for  a  Tittle  over  20  years.  I  knew  of  AVad- 
dleton  living  the  same  place  w^here  he  now  lives  16 
or  17  years  ago ;  as  far  as  I  remember,  he  has  always 
lived  there.  He  claims  that  he  owns  that  lot — he 
first  told  me  that  about  16  years  ago,  I  guess. 

No  cross-examination.     [26 — 17] 

[Testimony  of  John  F.  Greene,  for  Plaintiff.] 
JOHN  F.  GREENE,  a  witness  called  and  sworn 
in  behalf  of  the  plaintiff,  testified  as  follows : 

Direct  Examination  by  Mr.  BURTON. 

I  have  knowai  Mr.  Waddleton  for  four  years  past. 

Mr.  Waddleton  gave  me  his  keys  and  asked  me  to 

look  after  his  place  while  he  was  in  jail ;  that  was  in 

1912;  he  was  living  on  that  lot  in  1912.     For  the 
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(Testimony  of  John  F.  Greene.) 
year  1912  I  paid  the  taxes  for  him  on  the  lot,  at  his 
request. 
Witness  excused.     [27 — 18] 

[Testimony  of  John  B.  Marshall,  for  Plaintiff.] 
JOHN   B.   MARSHALL,   a   witness   called   and 
sworn  in  behalf  of  the  plaintiff,  testified  as  follows : 

Direct  Examination  by  Mr.  BUETON. 

I  am  U.  S.  Commissioner  of  the  Juneau  Precinct 
and  ex-officio  Recorder  for  the  Recording  District 
in  which  the  town  of  Juneau  is  embraced.  I  have 
here  the  book  of  records  of  the  recording  district 
which  shows  the  official  plat  of  the  townsite  of 
Juneau;  and  it  shows  that  in  1902  Lot  6.  Block  13, 
was  embraced  within  the  bounds  of  the  townsite  of 
Juneau,  Alaska,  that  is  lot  6  in  Block  13  as  it  now 
is  established. 

Mr.  COBB.— We  will  admit  that  fact. 

Mr.  BURTON.— All  right,  then. 

Witness  excused.     [28 — 19] 

WHEREUPON  defendants  introduced  in  evi- 
dence, without  objection,  deed  from  Townsite  Trus- 
tee Thos.  R.  Lyons  to  Pullen  heirs,  which  is  as  fol- 
lows: 

[Defendant's  Exhibit  **E"— Deed  Dated  November 
10,  1898,  Thomas  R.  Lyons  to  Pullen  Heirs.] 
THIS  INDENTURE,  made  this  10th  day  of  No- 
vember, in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-eight,  by  and  between  Thomas 
R.  Lyons,  as  trustee  for  the  townsite  of  Juneau,  in 
the  Territory  of  Alaska,  party  of  the  first  part,  and 
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James  H.  Pullen,  Mary  H.  Wilson  and  Thomas  A. 

Wilson,  of ,  in  the  county  of ,  and ,  of 

,  part —  of  the  second  part,  witnesseth : 

WHEREAS,  said  party  of  the  first  part  has  been 
appointed  trustee  for  said  townsite  by  the  Secretary 
of  the  Interior,  under  the  provisions  of  sections  11  to 
15,  inclusive,  of  the  act  of  Congress  approved  March 
3,  1891,  entitled  "An  act  to  repeal  timber-culture 
laws,  and  for  other  purposes,"  (26  Stats.,  1095),  and 

WHEREAS,  pursuant  to  said  appointment  as 
such  trustee,  said  party  of  the  first  part  has  duly 
qualified  and  entered  upon  the  performance  of  his 
duties  as  such,  as  provided  in  said  act  and  the  regula- 
tions of  the  Secretary  of  the  Interior,  dated  June  3, 
1891,  for  his  guidance,  and 

WHEREAS,  on  the  13th  day  of  October,  A.  D. 
1898,  said  party  of  the  first  part,  as  such  trustee, 
entered  the  tract  of  land  upon  which  the  townsite 
of  Juneau  is  situate,  being  survey  No.  1,  of  public 
surveys  in  Alaska,  under  said  act,  executed  by  Geo. 
W.  Garside,  United  States  deputy  surveyor,  under 
instructions  from  the  United  States  marshal,  ex- 
ofjicio  surveyor-general  of  Alaska,  bearing  date  of 
the  8th  day  of  March,  1892,  approved  by  said  United 
States  marshal,  ex-officio  surveyor-general,  on  the 
21st  day  of  October,  1892,  and 

WHEREAS,  said  trustee  has  entered  said  land 
in  trust  for  the  several  use  and  benefit  of  the  occu- 
pants thereof,  according  to  their  respective  interests, 
and  has  made  survey  thereof  into  lots,  blocks, 
squares,  streets,  and  alleys,  and  has  assessed  upon 
each  of  the  lots  in  said  townsite  the  sums  of  money 
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contemplated  [29 — 20]  by  the  instructions  of  the 
Secretary  of  the  Interior,  and 

WHEREAS,  said  trustee  finds  that  according  to 
the  true  spirit  and  intent  of  said  act  that  said  parties 
of  the  second  part  are  interested  in  said  townsite 
and  entitled  to  the  premises  thereon  as  hereinafter 
described,  and 

WHEREAS,  said  parties  of  the  second  part  have 
paid  the  assessments  upon  said  property  amounting 
to  the  sum  of  thirty  dollars. 

NOW,  THEREFORE,  said  party  of  the  first 
part,  as  such  trustee,  by  virtue  of  the  power  vested 
in  and  conferred  upon  him.  by  the  terms  of  said  act, 
and  in  consideration  of  said  sum,  the  receipt  of 
which  is  hereby  acknowledged,  by  these  presents 
does  grant,  convey,  and  confirm  unto  the  said  parties 
of  the  second  part  and  their  heirs  and  assigns  all  the 
following  lot,  piece,  and  parcel  of  land  situate  in  the 
town  of  Juneau,  and  Territory  of  Alaska,  described 
as  f  ollow^s,  to  wit : 

Lot  six  (6)  in  block  thirteen  (13)  as  per  the  official 
plat  thereof. 

To  have  and  to  hold  the  same,  together  wdth  all 
and  singular  the  tenements,  hereditaments  and  ap- 
purtenances thereunto  belonging,  or  in  anywise 
appertaining,  forever. 

IN  WITNESS  WHEREOF,  said  party  of  the 
first  part,  as  such  trustee,  has  hereunto  set  his  hand 
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and  seal  on  the  day  and  year  first  above  written. 

THOMAS  R.  LYONS,     (Seal) 
Trustee  for  the  Townsite  of  Juneau,  Alaska  Terri- 
tory. 

In  presence  of: 

ALFRED  E.  MALTBY. 
EDWIN  SHAW.     [30—21] 
Territory  of  Alaska. 

BE  IT  REMEMBERED,  that  on  this  10th  day  of 
November,  A.  D.  1898,  before  me,  a  Notarj^  Public, 
came  Thomas  R.  Lyons,  to  me  personally  known  to 
be  the  trustee  of  said  townsite  of  Juneau,  Alaska, 
and  the  identical  person  described  in,  and  whose 
name  is  affixed  to,  the  foregoing  conveyance  as 
grantor,  and  he  acknowledges  the  execution  of  the 
same  to  be  his  voluntary  act  and  deed  as  such  trustee, 
for  the  uses  and  purposes  therein  mentioned. 

IN  TESTIMONY  WHEREOF  I  have  hereunto 
subscribed  my  name  and  affixed  m}^  official  seal  on 
the  day  and  year  first  above  written. 

[Seal]  ALFRED  E.  MALTBY.     (Seal) 

Notary  Public  for  the  District  of  Alaska. 

Dfts.  Exhibit  No.  "E."  Received  in  evidence 
Sep.  25,  1914,  in  Cause  No.  1122-A.  J.  W.  Bell, 
Clerk.     By  J.  T.  Reed,  Deputy.     [31—22] 

Whereupon  defendant  introduced  in  evidence, 
without  objection,  tax  receipts  for  the  years  1901, 
1907,  1909,  1910,  1911,  1912  and  1913,  as  follows, 
same  being  marked  Defendant's  Exhibit  ''C." 
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[Defendant's  Exhibit  '*C"— Tax  Receipts  for  Years 
1901,  1907,  1909,  1910,  1911, 1912  and  1913.] 

No.  266.  TAX  RECEIPT.  Amt.  $6.00 

Juneau,  Alaska,  June  28,  1911. 
Received  of  W.  A.  Waddleton  Six  dollars,  in  full 
for  general  municipal  taxes  levied  by  the  City  of 
Juneau  for  the  year  1911,  on  the  following  described 
property : 


jOt. 

6 

Block. 
13 

Eeal  or  Personal. 
Lot  &  Cabin 

(PuUen  Heirs) 

Total 

Amount. 
6 

6  00 

B. 

M.  BEHRENDS, 

City 

Treasurer. 

Per  L.  C 

.  ELLIOTT. 

No.  309  TAX  RECEIPT  Amt.  $4.62 

Juneau,  Alaska,  Mar.  8,  1901. 
Received   of   W.    N.    C.   Waddleton,    Four   and 
62/100  Dollars,  in  full  for  general  municipal  taxes 
levied  by  the  City  of  Juneau,  for  the  year  1900,  on 
the  following  described  property : 

Block.  Lot.       Real  or  Personal.  Amount. 

13  6  Real  4  40 

Assessed  to  "Heirs   of  Pullen, 

see  J.  G.  Heid" 

Penalty  5%  22 

Total 4  62 

B.  M.  BEHRENDS, 
City  Treasurer.     [32—23] 

CITY  OF  JUNEAU,  ALASKA. 
Delinquent        TAX  RECEIPT. 

Received  of  William  N.  C.  Waddleton  for  munici- 
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pal  taxes  for  the  year  1913,  on  the  following  de- 
scribed property: 

Block.     Lot.  Description.  Valuation.  Tax. 

13  6         Lot  &  Building  24.00 

as  same  appears  on  Delin- 
quent Tax  Roll  of  City  of 
Juneau  for  year  1913  at  page 
2 

Received  payment  Sept.  20,  1913. 

Tax $24.00 

Penalty 1.20 

Interest 15 

Ain't  Paid 25.35 

AV.  T.  LUCAS, 
No.  935. 

Tax  Collector. 

By , 

Deputy. 

No.  0214.  TAX  RECEIPT.  Amt.  $9 .  00 

Juneau,  Alaska,  6/24,  1912. 
Received   of   Pullen   Heirs — J.    G.    Heid,   Atty., 

Dollars,  in  full  for  general  municipal 

taxes  levied  by  the   City  of  Juneau  for  the  year 
1912,  on  the  following  described  property : 

Block.  Lot.       Eeal  or  PersonaL  Amount. 

13  6         Lot  &  Cabin  9  00 

Pd.  by  John  Reck  for  W.  N.  C.  Waddleton 

Total 

B.  M.  BEHRENDS, 

City  Treasurer. 
By  B.  K  SCHNOOR.     [33—24] 
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No.  372  TAX  RECEIPT  Am't.  $6.93 

Juneau,  Alaska,  Jany.  22,  1908. 
Received  of  John  G.  Held  Agt.  for  Pullen  Heirs 

Dollars,  in  full  for  general  municipal 

taxes  levied  by  the  City  of  Juneau  for  the  year  1907 
on  the  following  described  property : 

Block.  Lot.       Keal  or  Personal.  Amount. 

13  6        Lot  &  Bldg.  600  6  60 

Penalty  33 

Paid  by  Wm.  N.  C.  Waddleton  6  93 

Total 

B.  M.  BEHRENDS, 

City  Treasurer. 
By  G.  McNAUGHTON. 
No.  361  TAX  RECEIPT.  Am't.  $6.30 

Received  of  Pullen  Heirs — John  G.  Heid  Agent 

Dollars,  in  full  for  general  municipal 

taxes  levied  by  the  City  of  Juneau  for  the  year  1909, 
on  the  following  described  property : 

Block.  Lot.       Eeal  or  Personal.  Amount. 

13  6         Lot  &  Bldg.  600  6  00 

Penalty  30 

Paid  by  W.  N.  C.  Waddleton  6  30 

Total 

B.  M.  BEHRENDS, 

City  Treasurer. 
By  McN.     [34^25] 

No.  350.  Amt.  $6.00 

TAX  RECEIPT. 

Juneau,  Alaska,  7/18,  1910. 

Received  of  Pullen  Heirs  Dollars,   in 

full  for  general  municipal  taxes  levied  by  the  City 
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of  Juneau  for  the  year  1910,  on  the  following  de- 
scribed property: 

Lot.  Block.         Eeal  or  Personal.  Amount. 

6  13         Lot  &  Bldg.  600  6  00 

Paid  by  Waddleton 

Total 

B.  M.  BEHRENDS, 

City  Treasurer. 
By  G.  McN.     [35—26] 

[Defendant's  Exhibit  ^^D"— Tax  Receipt  for  Year 

1906] 
No.  25.  TAXEECEIPT.  Amt.  $6.60 

Juneau,  Alaska,  Nov.  19, 1906. 
RECEIVED  OF  Pullen  Heirs,  J.  G.  Heid,  Agt. 

Dollars,  in  full  for  general  municipal  taxes 

levied  by  the  City  of  Juneau  for  the  year  190—,  on 
the  following  descrifie^  "jn-operty: 

Block.  Lot.       Eeal  or  Personal.  Amount. 

13  6         Lot  &  Bldg.  600.00  6  60 

Paid  by  Wm.  N.  C.  Waddleton 

Total 

B.  M.  BEHRENDS, 

City  Treasurer. 
By  G.  McNAUGHTON. 
Dfts  Ex.  ''D"  for  Ident.  9/24/14  #1122— A.  J.  T. 
R.,  Dep.  Clk.     [36-27] 
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[Testimony  of  John  G.  Held,  for  Defendant.] 
JOHN  G.  HEID,  a  witness  called  and  sworn  in 
behalf  of  the  defendant,  testified  as  follows : 

Direct  Examination  by  Mr.  COBB. 
My  name  is  John  G.  Heid.     I  have  lived  in  Ju- 
neau for  over  27  years.     I  am  an  attorney  at  law. 

I  knew Pullen  in  his  lifetime ;  he  lived  here  in 

Juneau  at  one  time.  After  his  death  I  was  the  agent 
for  Lot  6  in  Block  13,  for  the  Pullen  heirs ;  the  heirs 
consisted  of  J.  H.  Pullen,  who  was  a  son  and  Mary 
H.  Wilson,  who  was  a  daughter  of  Pullen 's,  and  her 
name  before  she  married  Thomas  A.  Wilson,  was 
Mary  H.  Pullen.  Th^  Pullnioiuni'd  (ki  11  il  un  Lot 
G  iniTi)liiniM#fiHwHiu'il  u  lam.  i«tui  il,  a'  lunidiud  ,  and 
tliioir  tii(iiii#4*»wiiii^pi^ii»tHip4i^»#wit"^  i4j ,  there  was 
two  lots  there;  Casebolt  got  one  of  the  lots,  and 
Waddleton  and  some  others  claimed  the  other  one, 
which  is  Lot  6  in  Block  13,  in  controversy  in  this 
case;  and  we  had  a  contest  before  the  townsite 
trustee,  over  the  lot,  Crew^s  representing  Waddleton 
and  I  represented  the  Pullen  heirs,  under  my  power 
of  attorney  from  J.  H.  Pullen.  The  result  of  the 
contest  w^as  that  Thomas  R.  Lyons,  Townsite  Trus- 
tee, awarded  the  deed  for  the  lot  to  the  Pullen  heirs, 
J.  H.  Pullen,  Mary  H.  Wilson  and  Thomas  A.  Wil- 
son, her  husband.  From  this  decision  Waddleton 
appealed — this  was  in  1898,  or  along  there  some- 
where— to  the  land  office  at  Washington,  and  it  was 
there  decided  against  him  and  in  favor  of  the  Pullen 
heirs;  that  was  in  1902.  After  the  decision  I  met 
Waddleton  and  told  him  that  he  could  remain  on  the 
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lot,  but  that  he  must  pay  rent;  he  said  that  he 
couldn't  pay  rent  for  the  house,  was  unable  to  do  so, 
and  that  the  little  shack  was  not  worth  any  rent. 
Times  in  Juneau  were  very  slow  then  and  it  didn't 
have  much  rental  value,  and  as  I  wanted  to  have 
some  one  on  the  lot  to  occupy  it  for  the  heirs,  I 
told  Waddleton  then  that  [37—28]  he  could  stay 
on  the  lot  but  he  must  pay  something,  must  do  some- 
thing, and  that  he  must  pay  the  taxes,  at  least,  and 
he  agreed  to  pay  the  taxes  and  keep  them  up,  and 
so  I  let  him  stay  on  the  lot.  Time  went  on  and  he 
paid  some  of  the  assessments  against  it  and  part  of 
the  time  I  had  to  pay  myself,  until  in  1905  I  wrote 
him  a  letter  and  told  Waddleton  in  substance,  that 
he  must  come  and  pay  rent  or  vacate  the  premises, 
and  he  answered  me  saying  that  he  would  com- 
promise the  matter  in  some  sort  of  a  manner.  iVt 
that  time  property  in  Juneau  was  not  worth  much, 
and  I  could  not  find  the  Pullen  heirs  and  hence  let 
the  matter  go,  but  I  told  the  man  Waddleton  that 
he  must  keep  the  taxes  paid,  at  least;  sometimes  he 
paid  them  and  sometimes  they  were  delinquent.  He 
used  to  be  after  me  to  fix  up  the  place,  but  because 
he  wouldn't  pay  any  rent,  never  had  anything,  I 
would  not  fix  it  up.  The  tax  assessments  were 
always  made  to  the  Pullen  heirs,  John  G.  Held, 
agent,  and  sometimes  I  would  send  the  notification 
of  the  taxes  due  to  him  and  tell  him  to  pay  them. 
There  was  no  stipulated  sum  for  rent ;  it  was  an  old 
shack  and  no  one  else  would  live  in  it. 
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In  1906  I  paid  $29.60  for  street  improvement  in 
front  of  this  lot. 

I  have  here  the  tax  assessment  receipt,  which  I 
paid. 

WHEREUPON,  defendants  offered  in  evidence 
said  receipt  which  was  admitted  in  evidence,  and  is 
as  follows :     [38—29] 

[Defendant's  Exhibit  **G"— Tax  Receipt.] 

Feby.  28,  1906. 
M.  Pullen  Heirs,  J.  G.  Heid,  Agent, 

To  City  of  Juneau,  Dr. 

Terms . 

Rockland  St.  Assessment,  Lot  6,  Blk.  13 29 .  60 

(Stamped) 

Paid 
Apr,  2, 1906, 
B.  M.  Behrends,  Banker, 
Jimeau,  Alaska. 
Defts.   Exhibit  No.  "G."    Received  in  evidence 
Sep.  25,  1914.     In  Cause  No.  1122-A.     J.  W.  Bell, 
Clerk.     By  J.  T.  Reed,  Deputy.     [39—30] 
I  paid  that  assessment  myself. 

Cross-examination  by  Mr.  BURTON. 
I  knew  the  man  was  on  this  lot  all  the  time,  and 
I  did  not  try  to  get  him  off  except  as  I  have  said. 
I  never  instituted  any  suit  to  eject  him.  I  notified 
him  to  get  off  or  pay  rent,  and  I  left  him  in  there,  as 
I  said,  with  the  understanding  that  he  was  to  pay 
the  taxes  and  assessments  against  the  lot  as  rent.  I 
did  not  know  that  he  was  going  to  claim  the  lot  until 
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(Testimony  of  John  G.  Held.) 

years  after  that;  in  fact,  I  did  not  think  he  could; 
I  thought  the  matter  was  settled  in  the  land  office, 
and  so  I  let  him  stay  in  there  to  hold  the  lot  by  some- 
one occupying  it  for  the  Pullens.  I  never  brought 
any  suit  to  oust  him  after  I  wrote  that  notice  in 
1905  to  him.  I  would  see  him  at  times  and  tell  him 
to  pay  something,  but  he  never  had  anything  to  pay 
with,  so  he  would  say.  I  never  saw  any  fence  around 
the  lot  at  any  time;  he  may  have  had  a  fence  of 
some  sort  down  in  front  along  the  street.  The  cabin 
on  the  lot  used  to  be  a  barn,  and  is  about  twelve 
by  fifteen  or  eighteen  feet,  and  stands  on  one  corner 
of  the  lot.  The  lot  is  50  by  90  feet  in  size.  Wad- 
dleton never  said  to  me  that  he  was  not  going  to  get 
off  the  lot  nor  pay  rent  or  taxes  and  for  me  to  sue 
him  and  put  him  off;  and  I  did  not  so  understand 
his  letter  to  me.  He  never  at  any  time  told  me  to 
sue  him,  that  he  claimed  the  lot  and  I  couldn't  put 
him  off. 

J.  H.  Pullen  is  a  brother  of  Mrs.  Wilson,  and  Mr. 
and  Mrs.  Wilson  own  a  half  of  the  lot  and  J.  H. 
Pullen  the  other  half  of  it.  I  hold  a  power  of  attor- 
ney from  J.  H.  Pullen.     [40—31] 

I  never  seen  but  one  of  the  Pullen  heirs,  and  this 
particular  heir,  J.  H.  Pullen,  came  to  Juneau  more 
than  twenty  years  ago  and  expected  to  find  quite 
an  estate  belonging  to  the  Pullen  heirs  and  was  dis- 
appointed, and  w^hen  shown  this  particular  lot  aban- 
doned it  and  gave  it  up  in  disgust,  and  I  have  never 
received  a  letter  or  any  word  from  him  since  that 
time,  and  I  have  never  seen  or  heard  at  any  time 
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from  any  of  the  other  heirs ;  I  do  not  know  ^Yhether 
any  of  the  heirs  are  living  or  dead ;  I  never  received 
any  power  of  attorney  from  any  of  the  Pullen  heirs, 
excepting  J.  H.  Pullen,  which  was  prior  to  the  said 
J.  H.  Pullen 's  coming  to  Juneau,  and  over  twenty 
years  ago;  I  have  never  communicated  anything  to 
J.  H.  Pullen  for  a  great  many  years,  or  since  the 
said  J.  H.  Pullen  w^as  in  Juneau,  as  aforesaid,  con- 
cerning said  lot.  I  have  not  heard  from  any  of  the 
Pullens  or  the  Wilsons  for  a  number  of  years — prob- 
ably ten  or  more  years ;  and  I  do  not  now  know  where 
they  are. 

On  the day  of ,  1914,  I  conveyed  the  lot, 

under  my  power  of  attorney,  to  S.  H.  Millwee,  by 
quitclaim  deed. 

WHEREUPON,  the  defendants  offered  in  evi- 
dence Power  of  Attorney  from  J.  H.  Pullen  to  John 
G.  Heid,  covering  Lot  6  in  Block  13,  Juneau,  Alaska, 
to  which  tender  the  plaintiff  then  and  there  objected 
upon  the  grounds  that  it  was  irrelevant,  incompetent 
and  immaterial  for  any  purpose ;  that  it  was  a  power 
of  attorney  given  by  only  one  of  the  owners  of  the 
property,  and  that  he  had  not  been  heard  from  for 
years,  etc. 

Which  objection  was  by  the  Court  overruled  and 
the  said  Power  of  Attorney  admitted  in  evidence; 
to  which  ruling  of  the  Court  the  plaintiff  then  and 
there  in  open  court  excepted. 

Said  Power  of  Attorney  is  as  follows,  to  wit : 
[41—32] 
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[Defendant's  Exhibit  '*F"— Power  of  Attorney.] 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  I,  J.  H.  Pullen,  formerly  of  Earned,  Maine, 
but  now  of  the  town  of  Juneau  and  District  of 
Alaska,  have  made,  constituted  and  appointed,  and 
by  these  presents  do  make,  constitute  and  appoint 
John  G,  Heid,  of  said  town  of  Juneau  in  the  said 
District  of  Alaska,  MY  TRUE  AND  LAWFUL  AT- 
TORNEY, for  me  and  in  my  name,  place  and  stead,  to 
to  take  full  charge  of  and  exercise  a  general  super- 
vision over  all  my  property,  both,  personal  property 
and  lands,  situated,  lying  and  being  in  the  said  town 
of  Juneau,  to  wit : 

All  that  certain  piece  or  parcel  of  land  or  town 
lot,  originally  located  by  one  George  Murdoch  on 
April  28th,  1881,  and  recorded  in  Book  "B  of  Rec- 
ords" on  page  246,  of  the  records  of  Harris  Mining 
District,  Alaska ;  together  with  all  buildings  and  im- 
provements thereon  situated.  Also  all  that  certain 
piece  or  parcel  of  land  or  town  lot  50x100'  feet, 
being  the  identical  lot  conveyed  on  October  1st,  1885, 
by  R.  D.  Crittenden  to  James  Pullen  by  deed  as  it 
will  appear  of  record  in  book  '^A  I  of  Deeds,"  at 
page  202  of  the  records  of  said  Harris  Mining  Dis- 
trict; together  with  all  buildings  and  improvements 
thereon  erected;  to  demise,  lease,  let,  grant,  bar- 
gain and  sell  the  same  to  whom  and  upon  such  terms 
and  conditions  and  under  such  covenants,  as  the 
said  J.  G.  Heid  may  see  fit,  to  sign,  seal,  execute 
and  deliver  good  and  sufficient  deed  or  deeds  to  the 
purchaser  or  purchasers  of  the  same,  and  to  do  any 
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and  all  acts  necessary  to  be  done  in  the  premises  in 
order  to  protect  and  advance  my  interests  in  the 
premises. 

GIVING  AND  GRANTING  unto  my  said  at- 
torney full  power  and  authority  to  do  and  perform 
all  and  every  act  and  thing  whatsoever,  requisite 
and  necessary  to  be  done,  in  and  about  the  prem- 
ises, as  fully,  to  all  intents  and  purposes,  as  I  might 
or  could  do  if  personally  present,  with  full  power  of 
substitution  and  revocation,  hereby  ratifying  and 
confirming  all  that  my  said  attorney  or  his  substi- 
tute, shall  lawfully  do  or  cause  to  be  done,  by  virtue 
thereof.    ,[42—33] 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  seal  this  fourteenth  day  of  May,  A.  D. 
1888. 

J.  H.  PULLEN.     (Seal.) 

Executed  in  the  presence  of: 


United  States, 
District  of  Alaska. 

This  certifies  that  on  this  fourteenth  day  of  May, 
1888,  before  the  undersigned,  personally  appeared 
the  within-named  J.  H.  Pullen,  known  to  me  to  be 
the  person  described  in  and  who  executed  the  within 
instrument,  and  acknowledged  the  same  to  be  his 
free  act  and  deed. 

IN  WITNESS  WHEREOF,  I  hereunto  set  my 
hand  and  seal  the  day  and  year  last  above  written. 

LOUIS  L.  WILLIAMS, 

U.  S.  Commissioner. 
[Seal  of  the  U.  S.  Commissioner's  Court.] 
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[Endorsed] :  Power  of  Attorney.  J.  H.  Pullen 
to  John  G.  Held.     ,  188—. 

District  of  Alaska, 
Juneau, — ss. 

The  within  instrument  was  filed  for  record  at 
11 :30  A.  M.,  Dec.  30th,  1898,  and  duly  recorded  in 
book  4,  Powers  of  Atty.  on  page  174  of  the  records 
of  said  District. 

NORMAN  E.  MALCOLM, 

District  Recorder. 
Sept.  25,  1914.     In  Cause  No.  1122-A.     J.  W.  Bell, 

Dfts.  Exhibit  No.  ''F."  Received  in  evidence 
Clerk.     By  J.  T.  Reed,  Deputy.     [43—34] 

Defendants  offered  in  evidence  deed  from  John 
G.  Heid  to  S.  H.  Millwee  for  Lot  6,  Block  13,  Ju- 
neau, Alaska. 

Plaintiff  objected  thereto  upon  the  grounds  that 
the  same  is  irrelevant,  incompetent  and  inamaterial, 
in  that  it  purports  to  be  a  deed  to  the  whole  of  the 
lot,  while  the  power  of  attorney  is  from  J.  H.  Pul- 
len only,  and  hence  only  conveys  as  to  Pullen 's  in- 
terest in  it.  And  it  is  a  variance  between  the  plead- 
ing and  the  proof,  in  that  defendants  in  the  answ^er 
allege  the  sole  ownership  of  the  lot  in  Millwee  and 
this  deed  shows  that  he  only  owns  an  undivided  one- 
half  interest  in  it. 

Which  objection  was  by  the  Court  overruled  and 
the  said  deed  admitted  in  evidence. 

To  which  ruling  of  the  Court  plaintiff  then  and 
there,  in  open  court,  excepted  upon  the  grounds 
stated  in  his  objection. 
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The  deed  is  in  words  and  figures  as  follows,  to  wit : 
[44^3.5] 

[Defendant's  Exhibit  No.  **E-1"— Deed  Dated  April 
21,  1914,  James  H.  Pullen  et  al,  and  S.  H.  Mill- 
wee.] 

THIS  INDENTUEE,  made  this  twenty-first  day 
of  April,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  fourteen,  between  James  H.  Pullen, 
Mary  H.  Wilson  and  Thomas  A.  Wilson,  by  John 
Heid,  their  attorney  in  fact,  the  parties  of  the  first 
part,  and  S.  H.  Millwee  of  Juneau,  Alaska,  the  party 
of  the  second  part : 

WITNESSETH:  That  the  said  parties  of  the 
first  part,  for  and  consideration  of  the  sum  of  Ten 
Dollars,  lawful  money  of  the  United  States  of  Amer- 
ica, to  them  in  hand  paid  by  the  said  party  of  the 
second  part,  the  receipt  whereof  is  hereby  acknowl- 
edged, do  by  these  presents  remise,  release,  and  for- 
ever quitclaim  unto  the  said  party  of  the  second 
part,  and  to  his  heirs  and  assigns,  the  following  de- 
scribed tract,  lot  or  parcel  of  land,  situated,  lying 
and  being  in  the  Cit}'  of  Juneau,  Alaska,  particu- 
larly bounded  and  described  as  follows,  to  wit: 

Lot  numbered  Six  (6)  in  Block  mmibered  thir- 
teen (13),  according  to  the  official  plat  of  said  City 
of  Juneau,  made  by  G.  W.  Garside,  TJ.  S.  Survej^or, 
and  approved  by  the  Trustee  of  the  Townsite  of  Ju-' 
neau,  Alaska. 

Together  with  all  and  singular  the  tentments, 
hereditaments  and  appurtenances  thereunto  belong- 
ing, or  in  anywise   appertaining,  and  the  reversion 
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and  reversions ,  remainder  and  remainders,   rents, 
issues  and  profits  thereof. 

TO  HAVE  AND  TO  HOLD,  all  and  singular, 
the  said  premises,  together  with  the  appurtenances 
unto  said  party  of  the  second  part,  and  to  his  heirs 
and  assigns  forever,  without  recourse  to  said  parties 
of  the  first  part  or  their  said  attorney  in  fact, 
herein  named. 

IN  WITNESS  WHEREOF,  the  said  parties  of 
the  first  part  have  hereunto  set  their  hands  and  seal 
the  day  and  year  first  above  written. 

JAMES  H.  PULLEN, 
By  JOHN  G.  HEID, 
His  Attorney  in  Fact. 
MARY  H.  WILSON, 
By  JOHN  G.  HEID, 
Her  Attorney  in  Fact. 
Signed,  sealed  and  delivered  in  the  presence  of: 

CHAS.  G.  JOY. 
J.    H.    COBB.     [45—36] 
THOMAS  A.  WILSON, 
By  JOHN  G.  HEID, 
His  Attorney  in  Fact. 
U.  S.  America, 
District  of  Alaska, — ss. 

This  is  to  certify,  that  on  this  21  day  of  April, 
A.  D.  1914,  before  me,  J.  H.  Cobb,  a  Notary  Public 
in  and  for  the  District  of  Alaska,  duly  commissioned 
and  sworn,  personally  came  John  G.  Heid,  as  Atty. 
in  fact  for  James  H.  PuUen,  Mary  H.  Wilson,  and 
Thomas  A.  Wilson,  to  me  known  to  be  the  individ- 
ual described  in  and  who  executed  the  within  in- 
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strument,  and  acknowledged  to  me  tliat  he  signed 
and  sealed  the  same  as  his  free  and  voluntary  act 
and  deed  for  the  uses  and  purposes  therein  men- 
tioned and  in  the  capacity  therein  stated. 

Witness  my  hand  and  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

[Seal]  J.  H.  COBB, 

Notary  Public  in  and  for  Alaska,  Residing  at  Ju- 
neau, Alaska. 

My  commission  expires  Nov.  9th,  1914. 

Filed  for  record  at  4:40^  P.  M.,  June  12,  1914,  and 
duly  recorded  in  Book  24  of  Deeds,  on  page  469. 

United  States  of  America, 

Territory  of  Alaska, 

Juneau  Recording  Precinct, — ss. 

I  do  hereby  certify  that  the  foregoing  is  a  true 
and  correct  copy  of  the  original  records  as  taken 
from  Book  24  of  Deeds  on  page  469,  and  the  whole 
thereof. 

Dated  September  25th,  1914. 
[Seal  of  U.  S.  Commissioner.] 

JOHN  B.  MARSHALL, 
District  Recorder. 

Dfts.  Exhibit  No.  "E-1.'^  Received  in  evidence 
Sep.  25,  1914.  In  Cause  No.  1122-A.  J.  W.  Bell, 
Clerk.     By  J.  T.  Reed,  Deputy.    .[46—37] 
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[Testimony  of  Wm.  N.  C.  Waddleton,  for  Plaintiff 

(Recalled).] 
WM.  N.  C.  WADDLETON,  recalled  as  a  witness 
in  his  own  behalf,  testified  as  follows : 

Redirect  Examination  by  Mr.  BURTON. 

I  heard  Judge  Heid's  testimony  about  telling  me 
to  pay  the  taxes  on  the  lot.  It  is  not  true  that  I 
promised  to  pay  the  taxes  if  he  would  let  me  stay  in 
the  house ;  he  never  told  me  to  pay  the  taxes  for  him. 
I  paid  the  taxes  always  for  myself  and  because  I 
claimed  the  lot  for  myself;  and  I  always  objected 
to  the  receipt  and  assessment  being  made  out  to  the 
Pullen  heirs,  John  G.  Heid,  agent. 

In  1902  I  received  a  w^ritten  notice  from  Lyons, 
the  townsite  trustee,  notifying  me  of  the  decision 
of  the  land  office  in  the  contest.  The  notice  I  have 
here  is  the  one  he  served  upon  me. 

WHEREUPON,  the  plaintiff  offered  in  evidence 
the  said  notice,  w^hich  said  notice  was  by  the  Court 
admitted  in  evidence,  without  any  objection  from 
the  defendant,  and  which  notice  is  in  words  and  fig- 
ures as  follows,  to  wit : 
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[Plaintiff's  Exhibit  No.  a— Notice.] 

IN  THE  OFFICE  OF  THE  TRUSTEE  FOR 
TOWNSITE  ENTRY  OF  LAND  IN  JU- 
NEAU, ALASKA. 

WM.  N.  C.  WADDLETON, 

vs. 

JAMES  H.  PULLEN  et  al. 

CONTEST  LOT  6,  BLOCK  13,  JUNEAU. 

To  Wm.  N.  C.  Waddleton,  Contestant  in  the  Above- 
entitled  Contest: 

You  are  hereby  notified  that  the  decision  of  the 
undersigned  trustee  in  said  contest  has  been  affirmed 
by  the  Honorable  Commissioner  of  the  General  Land 
Office ;  and  you  are  further  hereby  notified  that  you 
have  60  days  from  the  date  of  service  of  this  notice 
upon  you  within  which  to  appeal  to  the  Honorable 
Secretary  of  the  Interior.     [47 — 38] 

Dated  this  18  day  of  January,  1902. 

THOMAS  R.  LYONS, 

Townsite  Trustee  for  Juneau,  Alaska. 

Notice.  Service  admitted  January  20,  '02.  Plain- 
tiif 's  Exhibit  No.  3,  received  in  evidence,  Sep.  25, 
1914,  in  cause  No.  1122A.  J.  W.  Bell,  Clerk.  By  J. 
T.  Reed,  Deputy." 

[Endorsed]  :  "Received  Feb.  3d,  1902,  at  1  o'clock 
P.  M.     (Signed)  Wm.  N.  C.  Waddleton." 

WHEREUPON  THE  TESTIMONY  WAS 
CLOSED. 

And  the  above  and  foregoing  is  the  substance  of  all 
the  testimony  introduced  in  evidence  on  said  trial. 
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BE  IT  FURTHER  REMEMBERED  that,  at  the 
close  of  the  testimony  the  defendants  made  the  fol- 
lowing motion : 
(Title  of  Court  and  Cause.) 

' '  Now  come  the  defendants,  by  their  attorney,  and 
move  the  Court  to  direct  the  jury  to  return  a  verdict 
for  the  defendants  on  the  following  grounds,  to  wit : 

I. 

Plaintiff  has  failed  to  produce  any  evidence  which 
should  support  a  verdict  for  him. 

II. 

Plaintiff  has  failed  to  produce  in  evidence  any 
deed  or  other  muniment  of  title  to  the  premises  in 
controversy,  but  relies  solely  upon  the  ten  years '  stat- 
ute of  limitation  and  the  evidence  fails  to  show  that 
the  plaintiff  took  or  held  any  possession  of  the  prop- 
erty adversely  to  the  owner  under  an  honest,  hona 
-fide  belief  or  claim  of  ownership,  [48 — 39]  but 
such  possession  as  plaintiff  had  was  at  all  times  sub- 
ordinate to  the  true  title;  and  the  evidence  further 
fails  to  show  that  the  possession  of  the  plaintiff  was 
exclusive  and  actual  as  to  any  defined  portion  of  said 
premises  and  is  therefore  insufficient  to  support  a 
verdict  for  anything  in  plaintiff's  favor. 

J.  H.  COBB, 
Attorney  for  Defendants." 

Which  said  motion  was  by  the  Court  denied  and 
overruled.  To  which  ruling  of  the  Court  the  defend- 
ants then  and  there,  in  open  court,  excepted. 

And  thereupon  the  Court  instructed  the  jury,  per- 
-emptorily,  to  return  a  verdict  for  the  plaintiff  for  an 
undivided  two-thirds  interest  in  and  to  the  lot  in  con- 
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troversy,  to  which  instruction  of  the  Court  the  de- 
fendant then  and  there  excepted. 

And  the  Court  thereupon  further  instructed  the 
jury  as  to  the  remaining  one-third  interest. 

The  above  and  foregoing  bill  of  exceptions  is 
hereby  approved,  allowed,  and  ordered  filed  as  a  part 
of  the  record  herein,  and  within  the  time  allowed  by 
the  orders  and  rules  of  the  Court,  made  during  the 
term  at  which  said  cause  was  tried. 

EGBERT  W.  JENNINGS, 

Judge. 
Grdered  refiled  after  signing. 

R.  W.  JENNINGS, 
Judge.     [49—40] 
Copy  of  the  foregoing  received  this  27th  day  of 
January,  1915. 

WINN  &  BURTGN. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Jan.  27,  1915.  J.  W.  Bell,  Clerk. 
By  J.  J.  Clarke,  Deputy. 

Refiled  in  the  District  Court,  District  of  Alaska, 
First  Division.  Jul.  20,  1915.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [50] 


In  the  District  Court  for  Alaska,  Division  No.  One, 

at  Jmieau. 

No.  1122— A. 
WM.  N.  C.  WADDLETGN, 

Plaintiff, 
vs. 
S.  H.  MILLWEE  and  W.  W.  BALDWIN, 

Defendants. 
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Assignment  of  Error. 

Now  come  the  defendants,  by  their  attorney,  and 
assign  the  following  errors  committed  by  the  Court 
on  the  trial  of  the  above-entitled  and  numbered 
cause,  upon  which  they  will  rely  in  the  Appellate 
Court. 

I. 

The  Court  erred  in  refusing  to  grant  the  motion 
of  the  defendants,  made  at  the  conclusion  of  the  tes- 
timony, to  instruct  the  jury  to  find  for  the  defend- 
ants. 

II. 

The  Court  erred  in  instructing  the  jury,  peremp- 
torily to  return  a  verdict  for  the  plaintiff  for  an  un- 
divided two-thirds  interest  in  the  property  in  con- 
troversy. 

For  said  errors,  and  others  manifest  of  record,  de- 
fendants pray  that  the  judgment  of  the  District 
Court  for  Alaska  be  reversed,  and  the  cause  re- 
manded. 

J.  H.  COBB, 
Attorney  for  Defendants. 

[Endorsed]  :  Filed  in  the  District  Court,  District 
of  Alaska,  First  Division.  Dec.  18,  1914.  J.  W. 
Bell,  Clerk.    By  John  T.  Reed,  Deputy.     [51] 
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In  the  District  Court  for  Alaska,  Division  No,  One, 

at  Juneau. 
WM.  K  C.  WADDLETON, 

Plaintiff, 

vs. 

S.  H.  MILLWEE  and  W.  W.  BALDWIN, 

Defendants. 

Writ  of  Error. 

The  President  of  the  United  States  to  the  Honorable 
the  Judges  of  the  District  Court  for  Alaska,  Di- 
vision No.  One,  Greeting: 

Because  in  the  record  and  proceeding  as  also  in  the 
rendition  of  the  judgment  upon  a  verdict,  which  is 
in  the  said  District  Court  before  you  or  some  of  you, 
wherein  Wm.  N.  C.  Waddleton,  plaintiff,  and  S.  H. 
Millwee  and  W.  W.  Baldwin,  defendants,  a  manifest 
error  hath  happened,  to  the  great  damage  of  the  said 
S.  H.  Milllwee  and  W.  W.  Baldwin,— 

We  being  willing  that  error,  if  any  hath  happened, 
should  be  corrected,  and  speedy  justice  done  to  the 
parties  in  that  behalf,  do  command  you,  if  judgment 
be  therein  given,  that  then,  under  your  hand  and  seal, 
distinctly  and  openly,  you  send  the  record  and  pro- 
ceedings aforesaid,  together  with  all  things  concern- 
ing the  same,  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  together  with  this 
writ,  so  that  you  have  the  same  in  the  City  of  San 
Erancisco,  in  the  State  of  California,  within  thirty 
days  from  the  date  hereof,  that  the  record  and  pro- 
ceedings aforesaid,  being  inspected,  the  said  Appel- 
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late  [52]  Court  may  moAf  cause  further  to  be  done 
therein  to  correct  that  error,  which  of  right  and  ac- 
cording to  the  laws  and  customs  of  the  United  States 
ought  to  be  done. 

WITNESS  the  Honorable  EDWARD  DOUG- 
LAS WHITE,  Chief  Justice  of  the  United  States, 
and  the  Seal  of  the  District  Court  for  Alaska,  this 
the  18th  day  of  December  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  fourteen. 

[Seal]  J.  W.  BELL, 

Clerk  of  the  District  Court  for  Alaska,  Division 
Number  One. 

Allowed  by: 

ROBERT  W.  JENNINGS, 
District  Judge  for  Alaska,  Division  Number  One. 
[53] 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Dec.  18,  1914.  J.  W.  Bell,  Clerk. 
By ,  Deputy.     [54] 


In  the  District  Court  for  Alaska,  Division  No.  One, 

at  Juneau. 

No.  1122— A. 

WM.  N.  C.  WADDLETON, 

Plaintiff, 

vs. 

S.  H.  MILLWEE  and  W.  W.  BALDWIN, 

Defendants. 
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Bond. 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  S.  H.  Millwee  and  W.  W.  Baldwin,  as  plain- 
tiffs, and P.  L.  Gemmett,  as  surety,  are  held 

and  firmly  bound  unto  Wm.  N.  C.  Waddleton,  in  the 
ipenal  sum  of  Seven  Hundred  and  Fifty  Dollars,  to 
the  payment  of  which  sum  well  and  truly  to  be  made, 
we  hereby  bind  ourselves,  our,  and  each  of  our  heirs, 
executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents. 

The  condition  of  the  above  obligation  is  such,  that 
whereas  the  above-named  Wm.  N.  C.  Waddleton,  as 
plaintiff,  recovered  a  judgment  against  the  above- 
named  S.  H.  Millwee  and  W.  W.  Baldwin  as  defend- 
ants in  the  above-entitled  and  numbered  cause,  for 
the  possession  of  Lot  No.  (6)  Six  in  Block  No.  (13) 
Thirteen  of  the  town  of  Juneau,  Alaska,  and  costs; 
and  whereas  the  about  bound  S.  H.  Millwee  and  W. 
W.  Baldwin  are  suing  out  a  writ  of  error  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  to  reverse  said  judgment. 

NOW,  THEREFORE,  If  the  above-named  de- 
fendants, as  [55]  plaintiffs  in  error,  shall  prose- 
cute said  writ  of  error  to  effect,  and  if  they  fail  to 
make  good  their  plea,  shall  answer  all  damages  and 
costs,  then  this  obligation  shall  be  null  and  void; 
otherwise  to  remain  in  full  force  and  effect. 
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WITNESS  OUR  HANDS  this  the  16th  day  of 
December,  A.  D.  1914. 

S.  H.  MILLWEE. 
W.  W.  BALDWIN. 
P.  L.  GEMMETT. 
Approved: 
Dated  18th  day  of  December,  A.  D.  1914. 

ROBERT  W.  JENNINGS, 

Judge. 

[Endorsed]  :  Filed  in  the  District  Court,  District 
of  Alaska,  First  Division.  Dec.  18,  1914.  J.  W. 
Bell,  Clerk.     By  John  T.  Reed,  Deputy.     [56] 


In  the  District  Court  for  Alaska,  Division  No.  One, 

at  Juneau. 

No.  1122— A. 

WM.  N.  C.  WADDLETON, 

Plaintiff, 

vs. 

S.  H.  MILLWEE  and  W.  W.  BALDWIN, 

Defendants. 

Citation. 

United  States  of  America, — ss. 

The  President  of  the  United  States  to  Wm.  N.  C. 

Waddleton,  and  to  Messrs.  Winn  and  Burton, 

His  Attorneys,  Greeting : 

You  are  hereby  cited  and  admonished  to  he  appear 

in   the   United    States    Circuit    Court   of   Appeals 

for  the  Ninth  Circuit,  to  be  holden  in  the  City  of  San 

Francisco,  State  of  California,  within  thirty  days 
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from  the  date  of  this  writ  pursuant  to  a  writ  of  error 
filed  in  tlie  clerk's  office  of  the  District  Court  for 
Alaska,  Division  Number  One,  in  a  case  wherein  S. 
H.  Millwee  and  W.  W.  Baldwin  are  plaintiffs  and 
you  are  defendant  in  error,  then , and  there  to  show 
cause  if  any  there  be,  whj^  the  judgment  in  said  writ 
of  error  mentioned  should  not  be  corrected,  and 
speedy  justice  done  to  the  parties  in  that  behalf. 

WITNESS  the  Honorable  EDWARD  DOUG- 
LAS WHITE,  Chief  Justice  of  the  United  States, 
this  the  19th  day  of  July,  1915. 

[Seal]  EOBERT  W.  JENNINGS, 

Judge. 
Attest:    J.  W.  BELL, 
Clerk.     [57] 
Service  of  the  foregoing  citation  in  Error  admit- 
ted this  19th  day  of  July,  1915. 

WINN  &  BURTON, 
Attys.  for  Wm.  N.  C.  Waddleton.     [58] 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Jul.  19,  1915.  J.  W.  Bell,  Clerk. 
By ,  Deputy. 


No.  1122— A. 

WM.  N.  C.  WADDLETON, 

Plaintife, 
vs. 

S.  H.  MILLWEE  and  W.  W.  BALDWIN, 

Defendants. 
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Praecipe  for  Transcript. 
To  the  Clerk  of  the  District  Court  for  Alaska,  Divi- 
sion Number  One. 
Dear  Sir:  Please  make  up  a  Transcript  of  the 
Record  for  the  U.  S.  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  in  the  above  cause,  and  include 
therein  the  following: 
1st — Complaint. 
2d — Answer. 

3d— Reply  (filed  Sept.  23, 1914). 
4th — Judgment. 
5th — Bill  of  Exceptions. 
6th — Assignment  of  Errors. 
7th— Writ  of  Error. 
8th — Bond  on  Writ  of  Error. 
9th — Citation. 
10th — This  Praecipe. 

Said  Transcript  to  be  made  up  in  accordance  with 
the  rules  of  the  said  Circuit  Court  of  Appeals  and 
transmitted  to  the  clerk  thereof  in  San  Francisco, 
California. 

J.  H.  COBB, 
Attorney  for  Defendants  and  Plaintiffs  in  Error. 

Filed  in  the  District  Court,  District  of  Alaska, 
First  Division.  Jul.  20,  1915.  J.  W.  Bell,  Clerk. 
By  J.  J.  Clarke,  Deputy.     [59] 
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In  the  District  Court  for  Alaska,  Division  No.  One, 

at  Juneau. 

No.  1122— A. 

WM.  K  C.  WADDLETON, 

Plaintiff  and  Defendant  in  Error, 

vs. 

S.  H.  MILLWEE  and  W.  W.  BALDWIN, 

Defendants  and  Plaintiffs  in  Error. 

Certificate  [of  Clerk  U.  S.  District  Court  to  Record.] 

I,  J.  W.  Bell,  Clerk  of  the  District  Court  for  the 
District  of  Alaska,  Division  Number  One,  do  hereby 
certify  that  the  above  and  foregoing  and  hereto  an- 
nexed fifty-nine  pages  of  typewritten  and  written 
matter  numbered  from  1  to  59,  both  inclusive,  con- 
stitute a  full,  true  and  correct  copy  of  the  record, 
and  the  whole  thereof,  prepared  in  accordance  with 
the  praecipe  of  defendant  and  plaintiff  in  error,  on 
file  in  my  office  and  made  a  part  hereof,  in  Cause  No. 
1122-A,  wherein  Wm.  N.  C.  Waddleton  is  plaintiff 
and  defendant  in  error  and  S.  H.  Millwee  and  W.  W. 
Baldwin  are  defendants  and  plaintiffs  in  error. 

I  further  certify  that  the  said  record  is  by  virtue 
of  the  Writ  of  Error  and  Citation  issued  in  this 
cause,  and  the  return  thereof  in  accordance  there- 
with. 

I  further  certify  that  this  transcript  was  prepared 
by  me  in  my  office,  and  that  the  cost  of  preparation, 
examination  and  certificate,  amounting  to  Twenty- 
seven  and  15/100  Dollars  ($27.15)  has  been  paid  to 
me  by  counsel  for  plaintiff  in  error. 
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IN  WITNESS  WHEREOF  I  have  hereunto  set 
my  hand  and  affixed  the  seal  of  the  above-entitled 
Court  this  28th  day  of  July,  A.  D.  1915. 

[Seal]  J.  W.  BELL, 

Clerk  of  District  Court,  Dist.  of  Alaska,  Division 
No.  L 


[Endorsed] :  No.  2649.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  S.  H.  Mill- 
wee  and  W.  W.  Baldwin,  Plaintiffs  in  Error,  vs.  Wm. 
N.  C.  Waddleton,  Defendant  in  Error.  Transcript 
of  Record.  Upon  Writ  of  Error  to  the  United 
States  District  Court  of  the  District  of  Alaska,  Di- 
vision No.  1. 

Received  August  21, 1915. 

F.  D.  MONCKTON, 
Clerk. 
Filed  September  7,  1915. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 
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S.  H.  MILWEE  AND  W.  H.  BALDWIN, 

Plaintiffs  in  Error, 
vs. 

WM.  N.  C.  WADDLETON, 

Defendai^ 


Imf  for  piaiutiffB  in  Error 


UPON   WRIT   OF   ERROR   TO   THE    UNITED 
STATES  DISTRICT  COURT  OF  THE 
DISRICT  OF  ALASKA,  DIVISIQN-  . 
NUMBER  1.  ' 


J.  H.  CQ51' 

Attorney  For  Plaintiffs  m  b,  rui . 
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S.  H.  MIUVEE  AND  W.  H.  BALDWIN, 

Plamtiffs  in  Error, 
vs. 

WM.  N.  C.  WADDLETON, 

Defendant  in  Error. 
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UPON  v;rit  of  error  to  the  united 

STATES   DISTRICT   COURT  OF   THE 

DISRICT  OF  ALASKA,  DIVISION 

NUMBER  1. 


J.  H.  COBB, 

Attorney  For  Plaintiffs  in  Error. 


STATEMENT  OF  THE  CASE 


This  was  an  action  of  ejectment  brought  by  the 
Defendant  in  Error,  who  will  hereinafter  be  re- 
ferred to  as  the  Plaintiff,  against  the  Plaintiffs  in 
Error,  who  will  hereinafter  be  referred  to  as  the 
Defendants,  to  recover  a  certain  lot  in  the  town  of 
Juneau,  Alaska.  The  title  alleged  by  the  plaintiff 
was  under  the  ten  years  statute  of  limitation.  The 
ouster  alleged  was  on  the  12th  day  of  June,  1914. 
The  defendant  Baldwin  answered  that  he  was  in 
possession  only  as  a  tenant  of  Milwee ;  the  defendant 
Milwee  plead  title  in  fee  simple. 

In  his  Amended  Reply  the  plaintiff  denied  the 
title  of  the  defendant  and  again  reiterated  his  plea 
of  title  by  limitation. 

The  case  was  tried  to  a  jury.  At  the  conclus- 
ion of  the  evidence  the  defendants  moved  the  Court 
to  direct  a  verdict  for  the  defendants  upon  the 
grounds,  first — plaintiff  has  failed  to  produce  any 
evidence  which  should  support  a  verdict  for  him; 
second — plaintiff  has  failed  to  produce  in  evidence 
any  deed  or  other  muniment  of  title  to  the  premises 
in  controversy,  but  relies  solely  upon  the  ten  years 
statute  of  limitation,  and  the  evidence  fails  to  show 


that  the  plaintiff  took  or  held  any  possession  of  the 
property  adversely  to  the  owner  under  an  honest 
bona  fide  belief  or  claim  of  ownership,  but  such  pos- 
session as  plaintiff  had  was  at  all  times  subordinate 
to  the  true  title  and  the  evidence  further  fails  to 
show  that  the  possession  of  the  plaintiff  was  exclus- 
ive and  actual  as  to  any  definite  portion  of  said  prem- 
ises and  is  therefore  insufficient  to  support  a  ver- 
dict for  anything  in  plaiff's  favor.  (Record  Page 
45.)  The  Court  denied  the  motion  and  the  defend- 
ants reserved  their  exception.  The  Court  thereupon 
instructed  the  jury  to  return  a  verdict  for  the  plain- 
tiff for  an  undivided  two-thirds  interest  of  the  lot 
on  controversy,  to  which  instructions  the  defendants 
excepted.  (Record  Pages  45  and  46.)  The  Court 
then  submitted  to  the  jury  instructions  as  to  the  re- 
maining one-third  interest.  The  jury  returned  a 
verdict  for  the  plaintiff  and  the  defendants  filed 
their  Assignments  of  Error  (Record  Page  47)  and 
brought  the  case  here  by  Writ  of  Error. 

The  lot  in  controversy  is  a  part  of  the  patented 
townsite  of  Juneau  ( Record  Page  24. )  The  lot  was 
by  the  townsite  trustee,  Thos.  R.  Lyons,  conveyed 
to  James  H.  Pullen,  Marry  H.  ¥/ilson  and  Thomas 
R.  Wilson  on  November  10th,  1898.  (Record  Pages 
24  to  27.) 

The  testimony  for  the  plaintiff  shows  that  he 
was  claiming  the  lot  and  was  occupying  it,  or  claim- 
ing to  occupy  it,  prior  to  the  date  of  the  trustee's 
deed;  that  he  was  a  party  to  the  contest  before  the 


townsite  trustee  between  himself  and  the  said  Pul- 
len,  Mary  H.  Wilson  and  Thomas  R.  Wilson;  that 
as  a  result  of  said  contest  the  lot  was  awarded  to 
the  said  Pullen  and  Wilsons;  that  the  plaintiff  ap- 
pealed from  the  decision  of  the  tovv^nsite  trustee, 
but  the  said  decision  was  affirmed  by  the  Commis- 
sioner of  the  General  Land  Office.  The  plaintiff 
continued  to  occupy  a  small  cabin  which  had  former- 
ly been  a  little  barn  on  one  corner  of  the  premises 
from  that  time  on  and  testified  that  he  claimed  the 
premises  as  his  ov/n.  Plaintiff  also  paid,  during 
said  period,  the  taxes  to  the  City  of  Juneau  on  said 
lot,  which  v/as  at  all  times  assessed  as  the  property 
of  the  Pullen  heirs.  The  tax  receipts  are  shown  in 
the  Record,  Pages  28  to  31,  and  a  number  of  them 
are  to  John  G.  Held  as  agent  for  the  Pullen  heirs, 
with  a  memorandum  that  it  was  paid  by  Wm.  N.  C. 
Waddleton.  Plaintiff  testified  that  the  assessment 
to  the  Pullen  heirs  was  always  against  his  wish  and 
protest.  John  G.  Hei'd  testified  that  as  agent  for 
the  Pullen  heirs  he  allowed  the  plaintiff  to  continue 
in  the  occupancy  of  the  premises  in  consideration 
that  he  should  pay  the  taxes,  as  during  the  greater 
portion  of  the  period  the  lot  had  no  particular  rental 
value.  According  to  Mr.  Heid's  testimony  James 
H.  Pullen  was  the  owner  of  one-half  of  the  lot  and 
his  sister,  Mrs.  Wilson,  was  the  ov/ner  of  the  other 
half.  Mr.  Heid,  under  a  power  of  attorney  from 
James  H.  Pullen,  executed  a  deed  to  the  Defendant 
Mil  wee  for  the  lot.     (Record  Pages  37  to  41.)     The 


above  and  foregoing  is  the  substance  of  all  the  evi- 
dence bearing  upon  the  questions  involved. 

ASSIGNMENTS  OF  ERROR. 

1.  The  Court  erred  in  refusing  to  grant  the 
motion  of  the  defendants  made  at  the  conclusion  of 
the  testimony,  to  instruct  the  jury  to  find  for  the 
defendants. 

2.  The  Court  erred  in  instructing  the  jury, 
peremptorily,  to  return  a  verdict  for  the  plaintiff 
for  an  undivided  two-thirds  interest  in  the  property 
in  controversy. 

ARGUMENT. 

First — The  theory  upon  which  the  trial  court 
proceeded  was  that  the  plaintiff  having  shown  prior 
possession,  he  was  entitled  to  recover  an  undivided 
two-thirds  interest  upon  such  possession  alone.  The 
Court  evidently  overlooked  the  testimony  of  Mr. 
Heid  that  James  H.  Pullen  was  the  owner  of  a  one- 
half  interest  instead  of  only  one-third  interest,  and 

Second — That  as  to  the  remaining  interest  he 
was  entitled  to  plead  and  maintain  the  title  by  lim- 
itation. 

It  may  be  conceded  for  the  purpose  of  this  argu- 
ment, that  the  defendant  Milwee  was  the  owner  of 
only  an  undivided  interest  in  the  lot,  but  legal  title 
under  the  Government  was  conclusively  shown  to 
be  in  S.  H.  Milwee,  Mary  H.  Wilson  and  Thomas 
H.  Wilson  as  tenants  in  common,  and  the  possession 
under  the  pleadings  was  in  S.  H.  Milwee. 


Unless  then  the  plaintiff  Waddleton  showed 
some  sort  of  title  or  right  of  possession  of  the  proper- 
ty, he  was  not  entitled  to  recover  anything  from  a 
tenant  in  common  in  possession  of  the  entire  prem- 
ises. 

Dolph  vs.  Barney,  5  Ore.  191. 
Dolph  vs.  Gold  Creek  M.  &  M.  Co., 

6  L.  R.  A.  N.  S.  711. 
Mather  vs.  Dunn,  74  Am.  St.  Rep.  788. 

And  a  plea  of  title  is  sustained  by  proof  of  title 
to  an  undivided  interest. 

Stark  vs.  Barrett,  15  Cal.  362.. 
Mather  vs.  Dunn,  supra. 

Unless  then  there  is  some  evidence  upon  which 
the  jury^were  justified  in  finding  that  the  plaintiff 
was  entitled  to  the  possession  and  ownership  of  the 
property  by  limitation,  the  Court  should  have  per- 
emptorily instructed  them  to  find  for  the  defend- 
ants. 

Does  the  evidence  justify  any  such  finding? 

Taking  the  testimony  most  strongly  for  the 
plaintiff  it  amounts  to  no  more  than  this:  that  in 
a  contest  before  the  townsite  trustee  between  him- 
self and  the  true  owners  he  was  defeated  and  the  pat- 
ent title  granted  to  his  adversaries;  that  he  was 
permitted  to  occupy  the  premises  thereafter  until 
dispossessed  by  the  defendant,  the  grantee  of  one 
of  the  plaintiff's  adversaries. 

We  think  that  this  case  is  ruled  by  two  decis- 
ions of  this  court.     In  the  case  of  Jasperson  vs. 
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Scharnikow,  150  Fed.  571,  the  facts  were  somewhat 
similar  to  those  of  the  case  above.  In  that  case  the 
Defendants  in  Error  brought  ejectment..  Their 
claim  of  title  v/as  by  seizin  under  a  patent  from 
the  United  States  issued  in  1872,  and  the  payment 
of  all  taxes  assessed  since  that  time.  The  Plaintiffs 
inError  claimed  right  and  title  to  said  premises 
through  their  predecessor  in  interest,  who,  as  they 
asserted,  entered  into  th  possession  of  the  said  prem- 
ises in  the  year  1888  under  a  claim  of  right  to  the 
ownership  thereof  and  adverse  to  all  others  and  that 
such  claim  of  right  and  possession  was  continuous, 
exclusive,  actual  and  adverse  for  more  than  ten 
years  preceding  the  commencement  of  the  action.  A 
verdict  was  directed  for  the  plaintiffs  in  error.  The 
trial  court  held  that  the  entry  of  Bryant  and  wife, 
the  predecessor  of  the  plaintiff  in  error,  was  with- 
out any  pretense  "of  having  a  right  as  owner  of  the 
property  at  the  inception  of  their  entry,  which  is 
necessary  to  make  out  a  title  by  adverse  possession. 
This  idea  of  acquiring  title  by  larceny  does  not  go 
in  this  country.  A  man  must  have  a  bona  fide  claim, 
or  believe  in  his  own  mind  that  he  has  got  a  right 
as  owner,  when  he  goes  upon  land  that  does  not  be- 
long to  him,  in  order  to  acquire  title  by  occupation 
and  possession.  The  defendant's  evidence  fails  to 
shov/  any  claim  of  right  in  Br^^ant  when  he  went  on 
the  land.  There  is  not  a  particle  of  testimony  that 
squints  in  the  direction  that  he  supposed  he  had  any 
r^'^htor  that  he  v/ent  there  for  any  other  purpose  than 


to  acquire  right  if  he  could  do  so  by  holding  long 
enough  without  molestation."  This  court,  after  quot- 
ing the  above  language,  says:  "The  entry  in  the 
present  case  was  not  made  on  any  claim  or  color  of 
title  and  it  could  not  work  a  disseizin  of  the  owner. 
The  grantor  of  the  plaintiffs  in  error  was  a  trespass- 
er, a  squatter  on  the  land.  He  knew  that  the  land 
had  been  patented  to  another." 

So  in  this  case,  the  defendant  in  error  knew 
that  the  land  had  been  patented  to  another  and  he 
will  not  be  heard  now  to  say  that  notwithstanding 
that  fact  he  still  claims  the  land.  The  fact  that  the 
Pullen  heirs  permitted  him  to  continue  the  occupancy 
did  not  work  a  disseizin. 

The  Case  of  Center  vs.  Cady,  184  Fed.  605. 

The  material  facts  so  far  as  the  case  at  bar  is 
concerned,  were  that  the  party  pleading  title  by  ad- 
verse possesstion  did  so  in  the  face  of  a  judgment 
in  ejectment  against  him ;  he  had  nevertheless  been 
allowed  to  continue  upon  the  land  in  controversy  for 
more  than  ten  years.  This  court  said :  "There  can 
be  no  good  faith  in  such  a  claim  in  the  face  of  a  de- 
cision of  a  court  of  competent  jurisdiction  adjudging 
that  the  claimant  has  no  title  or  right  of  possession. 
In  May  1903  the  Court  from  which  the  present  ap- 
peal is  taken  rendered  a  judgment  in  ejectment,  ad- 
judging the  title  to  the  premises  here  in  controversy 
to  be  in  the  appellee.  From  that  time  on  the  appel- 
lent  could  not  claim  in  good  faith  unless  he  acquired 
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a  claim  of  title  in  some  way  other  than  by  merely 
retaining  possession  of  the  premises." 

These  two  cases  we  believe  to  be  conclusive  upon 
the  defendant  in  error,  and  that  his  possession  under 
the  circumstances  stated  was  not  such  as  to  entitle 
him  to  maintain  a  claim  for  title  by  adverse  posses- 
sion, and  the  motion  of  the  plaintiffs  in  error  for 
the  court  to  instruct  the  jury  to  return  a  verdict  for 
them  should  have  been  granted.  The  same  rule  is 
announced  in  Root  vs.  Woolworth,  150  U.  S.  401.  One 
of  the  points  in  that  case  was  whether  one  holding 
possession  after  a  decree  against  him  settling  the  ti- 
tle to  the  land  to  be  in  another,  could  successfully 
plead  title  by  adverse  possession  as  against  his  for- 
mer adversary,  and  it  was  held  that  such  possession 
would  be  presumed  to  be  held  in  subordination  to 
the  true  owner  until  express  notice  was  given  that 
th  actual  possession  was  adverse.  ^*¥/ithout  such 
notice,"  says  the  Court,  "the  length  of  time  inter- 
vening between  the  decree  and  the  present  suit  would 
give  him  no  better  right  than  he  previously  pos- 
sessed."    (Page  415.) 

Upon  the  question  raised  by  the  court's  instruc- 
tions to  the  jury  to  find  peremptorily  for  the  plain- 
tiff for  two-thirds  undivided  interest,  we  call  the 
Court's  attention  to  the  case  of  Bradshaw  vs.  Ash- 
ley, 180  U.  S.  59.  The  Court  there  had  occasion  to 
go  into  the  question  of  the  presumption  of  title  aris- 
ing from  possession  and  as  to  v/hen  prior  possession 
alone  was  sufficient  to  entitle  the  plaintiff  to  re- 
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cover  and  when  it  is  not.  On  page  63  the  Court  says : 
''The  question  is  what  presumption  arises  from  the 
fact  of  possession  of  real  property?  Generally 
speaking  the  presumption  is  that  the  person  in  pos- 
session is  the  owner  in  fee.  If  there  be  no  evidence 
to  the  contrary,  proof  of  possession,  at  least  under  a 
color  of  right,  is  sufficient  proof  of  of  title.  There- 
fore, when  in  an  action  of  ejectment  the  plaintiff 
proves  that  on  the  day  named  he  was  in  the  actual, 
undisturbed  and  quiet  possession  of  the  premises, 
and  the  defendant  thereupon  entered  and  ousted  him, 
the  plaintiff  has  proved  a  prima  facie  case,  the  pre- 
sumption of  title  arises  from  the  possession,  and  un- 
less the  defendant  proved  a  better  title,  he  himself 
must  be  ousted.  Although  he  proves  that  some  third 
person,  with  whom  he  in  no  manner  connects  him- 
self, has  title,  this  does  him  no  good,  because  the 
prior  possession  was  sufficient  to  authorize  him  to 
maintain  it  as  against  a  trespasser,  and  the  defend- 
ant being  himself  v/ithout  title,  and  not  connecting 
himself  with  any  title  cannot  justify  an  ouster  of 
the  plaintiff.  This  is  only  an  explanation  of  the  prin- 
ciple that  the  plaintiff  recovers  upon  the  strength 
of  his  own  title.  His  title  by  possession  is  suffic- 
ient, and  it  is  a  title,  so  far  as  regards  the  defendant 
who  only  got  his  possession  by  a  pure  tort,  a  simple 
act  of  intrusion  or  trespass  with  no  color  or  pre- 
tense of  title."  And  on  page  64  the  Court,  quoting 
from  Mr.  Justice  Matthews,  says:  "This  rule  is 
founded  upon  the  presumption  that  possession  peace- 
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ably  acquired  is  lawful,  and  is  sustained  by  the  pol- 
icy of  protecting  the  public  against  violence  and 
disorder.  But,  as  it  is  intended  to  prevent  and  re- 
dress trespasses  and  wrongs,  it  is  limited  to  cases 
where  the  defendants  are  trespassers  and  wrong- 
doers. It  is,  therefore,  qualified  in  its  application 
by  the  circumstances  which  constitute  the  origin  of 
the  adverse  possession,  and  the  character  of  the  claim 
on  which  it  is  defended." 

So  in  the  case  at  bar  when  the  plaintiff  showed 
the  circumstances  under  which  his  possession,  what- 
ever it  may  have  been,  as  against  James  H.  Pullen, 
the  grantor  of  the  defendant,  originated,  that  it  had 
been  litigated  and  decided  against  him  by  a  tribunal 
of  competent  jurisdiction,  there  could  no  longer  be 
any  presumption  of  title  from  such  possession. 

We    respectfuly    submit    that    the    judgment 
should  be  reversed  and  the  cause  remanded  with  in- 
structions to  grant  a  new  trial  and  upon  such  trial 
to  direct  a  verdict  for  the  defendants. 
J.  H.  COBB, 

Attorney  for  Plaintiffs  in  Error, 
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STATEMENT 

It  is  alleged  in  the  Complaint  in  this  case  that 
plaintiff  was  in  the  actual,  exclusive,  sole  notorious, 
continuous,  uninterrupted,  hostile,  open  and  adverse 
possession  under  a  claim  of  ownership,  and  was  t  he 
owner  and  entitled  to  possession  of  a  certain  lot,  par- 
cel or  piece  of  land  described  as  Lot  6  in  Block  13  of 
the  City  of  Juneau,  and  that  the  defendants  unlaw- 
fully entered  into  the  possession  of  said  lot,  or  a 
greater  portion  thereof,  and  ousted  and  ejected  the 
plaintiff  therefrom,  and  were  unlawfully  and  wrong- 
fully withholding  the  possession  from  said  plaintiff. 
(P.  R.  1-2.) 

The  Answer  denies  all  the  a  negations  contained 
in  the  Complaint,  except  as  to  the  possession  of  the 
plaintiff,  and  sets  up  an  affirmative  defense  in  which 
it  is  alleged  that  the  defendant,  S.  H.  Millwee  is  the 
owner  in  fee  simple  and  entitled  to  the  possession  of 
the  lot  described  in  the  Complaint,  and  that  the  de- 
fendant, Baldwin,  is  in  possession  as  tenant  of  Mill- 
wee,  but  that  Baldwin  has  no  other  interest  therein. 
(P.  R.4-5.) 

In  the  Amended  Reply  plaintiff  denies  each  and 
every  allegation  contained  in  the  affirmative  defense 
of  the  Answer,  except  that  the  defendant  Baldwin 
has  no  interest  in  the  lot  described  in  the  Complaint. 


And  further  replying  to  the  Answer,  the  plaintiff 
pleads  the  Statute  of  Limitations  by  reason  of  his  ac- 
tual, exclusive,  sole,  notorious,  continuous,  uninter- 
rupted, hostile,  open  and  adverse  possession  of  said 
Lot  6  in  Block  13  of  the  City  of  Juneau  for  more  than 
ten  years  immediately  preceding  the  time  when  he 
was  ousted  from  a  portion  of  said  Lot  6  in  Block  13 
as  alleged  in  the  Complaint,  and  more  than  ten  years 
immediately  preceding  the  commencement  of  this 
action,  and  more  than  ten  years  immediately  pre- 
ceding the  filing  of  defendant's  Answer  and  affir- 
mative defense  and  Cross  Complaint.  (P.  R.  6-7.) 
The  case  was  tried  before  a  jury.  From  the 
transcript  of  record  it  appears  that  the  attorney  for 
defendants,  Millwee  and  Baldwin,  at  the  conclusion 
of  the  evidence,  moved  the  court  to  direct  the  jury  to 
return  a  verdict  for  defendants  on  the  following 
grounds,  to-wit : 

L 

Plaintiff  has  failed  to  produce  any  evidence 
v/hich  should  support  a  verdict  for  him. 

IL 

Plaintiff  has  failed  to  produce  in  evidence  any 
deed  or  other  muniment  of  title  to  the  premises  in 
controversy,  but  relies  solely  upon  the  ten  years' 
statute  of  limitation  and  the  evidence  fails  to  show 
that  the  plaintiff  took  or  held  any  possession  of  the 
property  adversely  to  the  owner  under  an  honest 
bona-fide  belief  or  claim  of  ownership,  but  such  pos- 


session  as  plaintiff  had  was  at  all  times  subordinate 
to  the  true  title;  and  the  evidence  further  fails  tci 
show  that  the  possession  of  the  plaintiff  was  ex- 
clusive and  actual  as  to  any  defined  portion  of  said 
premises  and  is  therefore  insufficient  to  support  a 
verdict  for  anything  in  plaintiff's  favor. 

The  foregoing  motion  was  denied  and  overruled : 
(P.  R.  45.) 

The  Court  thereupon  instructed  the  jury  to  re- 
turn a  verdict  for  the  plaintiff,  Waddleton,  for  an 
undivided  two-thirds  interest  of  the  lot  in  controver- 
sy.    (P.  R.  45-46.) 

As  to  the  remaining  one-third  the  court  sub- 
mitted the  same  to  the  jury  under  instructions.  ( P. 
R.  46.) 

Thereupon  the  jury  returned  the  following  ver- 
dict: 

"We,  the  jury  in  the  above  entitled  cause, 
find  for  the  plaintiff  that  he  is  entitled  to  the 
possession  of  the  property  described  in  the  com- 
plaint, and  that  he  is  the  sole  owner  thereof  as 
against  the  defendants." 

The  following  are  extracts  from  the  testimony 
of  the  plaintiff,  Waddleton : 

''I  have  lived  continuously  on  Lot  6,  Block  13, 
Juneau,  for  the  last  18  years."     (P.  R.  10.) 

**I  have  lived  continuously  from  the  Spring 
of  1896  until  now  in  that  cabin."     (P.  R.  11.) 

"In  1896  I  occupied  the  lot  alone  and  claimed 
the  ownership  to  it  at  that  time.     This  contest 


(in  the  Land  Office)" "was  in  November,  1898, 
The  Pullen  heirs,  through  John  G.  Heid  contest- 
ed for  it  and  Lyons  (townsite  trustee)  refused 
to  acknowledge  my  claim  and  gave  the  deed  to 
the  Pullen  heirs  ''  ''  '■'  during  the  year  1898. 
I  was  still  in  possession  of  the  lot,  and  in  1901  or 
1912  Thomas  R.  Lyons  told  me  that  the  Depart- 
ment at  Washington  had  decided  against  me  on 
the  appeal."    (P.  R.  11.) 

*'I  have  been  livinp;  on  that  same  lot  ever 
since  the  issuance  of  the  patent  and  am  still  liv- 
ing on  the  lot  and  the  only  time  anyone  has  at- 
tempted to  dispossess  me  or  disturb  me  in  any 
v/ay  at  all  was  on  the  12th  day  of  June,  1914." 
(P.  R.  11-12.) 

"I  have  occupied  the  lot  and  paid  the  taxes  on 
it  all  the  time  and  claimed  it."    ( P.  R.  12. ) 

'^I  knew  the  Pullen  heirs  claimed  this  lot  and 
I  knew  that  the  townsite  trustee  had  decided  it 
in  their  favor  and  gave  them  a  deed  for  it  as 
against  me  and  I  was  notified  by  Judge  Lyons 
that  the  Department  at  Washington  had  decided 
against  me  when  the  contest  was  appealed.  I 
remained  in  possession  of  the  lot  and  claimed 
it  after  that  because  I  thought  I  had  a  better 
right ;  the  Pullen  heirs  had  not  been  heard  from 
and  I  did  not  think  they  could  get  it."  (P.  R. 
13.) 

"No  claim  whatsoever  had  been  made  by  any 
of  the  Pullen  heirs  to  the  land  in  controversy  and 
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it  formed  no  part  of  the  inventoried  Pullen  es- 
tate and  had  never  been  occupied  by  any  of  the 
Pullen  heirs."     (P.  R.  13.) 

''I  claimed  the  lot  for  my  own.  I  have  been 
in  the  adverse,  open,  notorious  and  exclusive  pos- 
session of  that  lot  ever  since  I  went  on  it  until 
the  12th  day  of  June,  1914  this  year."  (P.  R. 
15-16.) 
The  following  are  extracts  from  the  testimony 

of  L.  A.  Pvioore : 

"I  have  resided  in  Juneau,  Alaska  since  the 
22nd  day  of  July,  1895,  and  have  lived  during 
that  time  on  the  third  lot  above  the  Elks  Hall 
(near  lot  in  controversy)    (P.  R.  18.) 

''I  know  that  for  a  good  many  years  Waddle- 
ton  has  claimed  that  he  owned  the  lot  he  is  on ; 
I  think  it  has  been  for  about  fifteen  years  he 
has  claimed  to  own  it.  I  saw  him  building  a 
stone  wall  along  in  front  of  the  lot  down  in  be- 
low the  cabin,  about  a  foot  or  a  foot  and  one- 
half  high,  and  along  next  to  the  street;  he  built 
that  wall  several  years  ago  but  I  do  not  remem- 
ber the  exact  time."  (P.  R.  18.) 
The  following  are  extracts  from  the  testimony  of 

Patrick  Evoy : 

"I  have  lived  next  to  Waddleton  for  all  the 
years  since  1898;  Waddleton  was  on  the  place 
where  he  now  lives  in  1898  and  has  ever  since 
been  there.  Waddleton  built  a  stone  wall  along 
in  front  of  the  lot  and  about  25  feet  long,  below 
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his  cabin,  about  six  or  eight  years  ago;  and  I 
saw  him  build  a  sewer  there  from  the  back  end 
of  his  cabin  down  across  the  lot  about  the  same 
time  that  he  built  the  stone  wall  in  front.  That 
sewer  was  built  down  across  the  lot  back  about 
25  feet  from  the  street  in  front  and  was  con- 
nected with  the  city  sewer."  ( P.  R.  19.) 
The  following  are  extracts  from  the  testimony  of 
E.  R.  Jaeger: 

"I  know  that  Mr.  Waddleton  has  lived  on  the 
same  lot  where  he  now  lives — to  the  best  of  my 
knowledge  he  has  lived  on  that  lot — I  would  con- 
sider that  it  has  been  his  own  since  1895.  I 
moved  into  the  property  where  I  now  live  in 
1899  and  Waddleton  was  living  on  the  property 
then  where  he  now  lives.  I  do  not  know  whether 
Waddleton  has  claimed  to  own  it  or  not  but  I  do 
know,  I  learned  rather  ,  that  early  about  the 
time  that  I  left  the  present  site  of  the  Elks  Hall 
in  1898  or  1899  and  I  know  that  there  was  an  ad- 
verse claim  and  what  disposition  was  made  of  it 
I  do  not  know  but  Waddleton  remained  in  pos- 
session and  I  presumed  that  the  claim  was  sett- 
led in  Waddleton's  favor.  V/addleton  has  claim- 
ed the  property  because  at  the  time  we  built  the 
building  occupied  by  the  Cain  Hotel  we  had  oc- 
casion to  use  certain  portions  of  the  property 
in  order  to  get  our  material  on  the  ground  and 
I  spoke  to  him  about  using  a  corner  of  the  lot." 
(P.  R.  20.) 
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The  following  are  extracts  from  the  testimony 

of  George  Harkrader: 

"I  have  been  in  Alaska  since  January,  1874 
and  have  lived  in  Juneau  for  the  last  33  years. 
I  know  Wm.  N.  C.  Waddleton  and  know  where 
he  lives.  I  met  him  by  his  house  in  1896  *  *  *. 
He  told  me  at  that  time  that  he  owned  the  lot — 
in  1896."  (P.  R.  21.) 
The  following  are  extracts  from  the  testimony 

of  Henry  Embola : 

"I  have  known  Mr.  AVaddleton  for  15  or  16 
years.    He  told  me  first  about  10  years  ago  that 
the  house  and  lot  belonged  to  him."     (P.  R.  21- 
22.) 
The  following  are  extracts  from  the  testimony 

of  John  Reck : .  . 

^T  have  known  him  (Waddleton)  for  at  least 
14  years,  maybe  15  years  ■■  "  *.  He  has 
always  claimed  to  own  that  lot — it  must  be  near- 
ly 10  years  since  he  has  claimed  to  own  that  lot 
— about  1900  or  1902  or  1901 ;  and  the  assess- 
ments of  taxes  for  the  city,  he  claimed  the  lot 
and  said  something  about  paying  the  taxes  for 
the  lot.  Waddleton  has  often  protested  against 
the  high  assessments  on  his  lot.  I  know  person- 
ally that  he  was  paying  taxes  on  his  lot."  (P. 
R.  22.) 

(Note — Mr.  John  Reck  was  one  of  the  coun- 
cilmen  for  the  City  of  Juneau,  which  fact  he  tes- 
tified to  but  it  does  not  appear  in  the  narrative 
form  of  his  testimony. ) 
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The  following  are  extracts  from  the  testimony 
of  Enoch  Johnson : 

''I  knew  of  Mr.  Waddleton  living  in  the  same 
place  where  he  now  lives  16  or  17  years  ago ;    As 
far  as  I  remember  he  has  always  lived  there.    He 
claims  that  he  owns  that  lot — he  first  told  me 
that  about  16  years  ago,  I  guess."     (P.  R.  23.) 
The  only  testimony  introduced  by  the  plaintiff 
in  error  is  the  evidence  of  Mr.  John  G.  Heid,  an  at- 
torney at  law.    He  testified  that  there  was  a  contest 
between  Waddleton  and  the  Pullen  heirs  concerning 
the  property  in  controversy  before  the  townsite  trus- 
tee somewhere  in  the  year  1898,  and  that  deed  v^as 
av/arded  to  the  Pullen  heirs  and  Waddleton  appealed 
to  the  Land  Office  at  Washington  and  it  v/as  there 
decided,  in  1902,  against  him  and  in  favor  of  the 
Pullen  heirs.     (P.  R.  32.) 

He  further  testified  that  Waddleton,  the  de- 
fendant in  error,  continued  to  remain  on  the  proper- 
ty; that  "I  told  Waddleton  then  that  he  could 
stay  on  the  lot  but  he  must  pay  something,  must  do 
something,  and  that  he  must  pay  the  taxes  at  least, 
and  he  agreed  to  pay  the  taxes."    (P.  R.  33.) 

He  further  testified,  ''At  that  time  property  in 
Juneau  vv'as  not  v/orth  much,  and  I  could  not  find 
the  Pullen  heirs  and  hence  let  the  matter  go."  (P. 
R.  33.) 

Again,  on  Cross-Examination,  he  testified,  ''I 
knew  the  man  was  on  this  lot  all  the  time,  and  I  did 
net  try  to  get  him  off  except  as  I  have  said.   I  never 
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instituted  any  suit  to  eject  him."  (P.  R.  34.)  *'I 
did  not  know  that  he  was  going  to  claim  the  lot  until 
years  after  that;  in  fact,  I  did  not  think  he  could." 
(P.  R.  34-35.) 

"I  have  never  seen  but  one  of  the  Pullen 
heirs,  and  this  particular  heir,  J.  H.  Pullen,  came 
to  Juneau  more  than  twenty  years  ago  and  ex- 
pected to  find  quite  an  estate  belonging  to  the 
Pullen  heirs  and  was  disappointed,  and  when 
shown  this  particular  lot  abandoned  it  and  gave 
it  up  in  disgust^  and  I  have  never  received  a  let- 
ter or  ayiy  word  from  him  since  that  time,  and  I 
have  never  seen  or  heard  at  any  time  from  any 
of  the  other  heirs;  I  do  not  know  whether  any  of 
the  heirs  are  living  or  dead;  I  never  received  any 
power  of  attorney  from  any  of  the  Pullen  heirs, 
excepting  J.  U.  Pullen,  which  ivas  prior  to  the 
said  J.  H.  Pullen^s  coming  to  Juneau,  and  over 
twenty  years  ago;  I  have  never  communicated 
anything  to  J.  H.  Pullen  for  a  great  many  years, 
or  since  the  said  J.  H.  Pullen  was  in  Juneau,  as 
aforesaid,  concerning  said  lot.  I  have  not  heard 
from  any  of  the  Pullens  or  the  Wilsons  for  a 
number  of  years — probably  ten  or  more  years; 
and  I  do  not  now  know  ivhere  they  are^ 

(P.  R.  35-36.) 
The  defendant  in  error,  on  rebuttal,  testified : 

"It  is  not  true  that  I  promised  to  pay  the 
taxes  if  he  v/ould  let  me  stay  in  the  house;  he 
(Heid)  never  told  me  to  pay  the  taxes  for  him.. 
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I  paid  the  taxes  always  for  myself  and  because 
I  claimed  the  lot  for  myself;  and  I  always  ob- 
jected to  the  receipt  and  assessment  being  made 
out  to  the  Pullen  heirs,  John  G.  Heid,  agent." 
(P.  R.  43.) 

ARGUMENT 

The  Defendant  in  Error  was  plaintiff  below, 
and  in  this  argument  we  will  refer  to  him  as  plain- 
tiff and  to  the  plaintiff  in  error  as  the  defendant. 

From  the  evidence,  extracts  of  which  are  given 
under  the  foregoing  statement  of  the  case,  the  follow- 
ing facts  are  fully  established,  Viz : 

First, — That  the  plaintiff  went  into  possession 
of  the  lot  in  controversy  in  the  Spring  of  1896,  claim- 
ing to  ov/n  the  same,  and  from  that  time  up  to  June 
12,  1914,  when  the  defendant  ousted  him  from  a 
portion  of  said  lot,  plaintiff  held  the  exclusive  pos- 
session thereof. 

Second, — That  a  contest  was  had  between  the 
plaintiff  and  the  Pullen  heir^.  under  whom  the  de- 
fendant claims  title,  before  the  United  States  Land 
Department  concerning  said  lot,  and  that  as  a  re- 
sult of  this  contest,  a  deed  was  given  by  the  trustee 
of  the  tovv^nsite  of  Juneau  to  Jam.es  H.  Pullen,  Mary 
H.  Wilson  and  Thomas  A.  Vvilson,  which  said  deed 
was  executed  on  the  10th  day  of  November,  1S98. 
^'SeedeedP.  R.  24.) 

Third,; — That  the  plaintiff  continued  in  pos- 
session after  the  execution  of  the  trustee's  deed,  above 
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mentioned,  and  no  steps  or  legal  prodeedings  were 
ever  instituted  to  eject  him  from  the  premises. 

Fourth, — That  the  testimony  of  the  plaintiff  is, 
that  at  all  times  ever  since  he  went  into  possession 
of  the  lot  in  1896  he  has  claimed  to  own  the  lot  in 
controversy  as  his  own,  and  that  his  possession  was 
adverse,  open,  notorious  and  exclusive  (P.  R.  16). 
and  that  he  has  claimed  to  own  said  lot  for 
more  than  15  years  is  corroborated  by  other  witness- 
es (P.  R.  19,  20,  21,  22  and  23.)  That  the  only  tes- 
timony, which  in  any  way  attempts  to  contradict  the 
evidence  introduced  on  the  part  of  the  plaintiff,  is 
the  indefinite  testimony  of  John  G.  Heid  that  in  1902 
he  told  the  plaintiff  he  must  do  something — and 
that  he  must  pay  the  taxes  at  least. 

Fifth, — That  John  G.  Held  only  represented 
one  of  the  grantees  named  in  the  trustees  deed,  Viz : 
James  H.  Pullen,  and  according  to  Mr.  Ileid's  own 
testimony,  he,  Pullen,  more  than  20  years  ago,  came 
to  Juneau  and  when  shown  the  lot  in  controversy 
''abandoned  it  and  gave  it  up  in  disgust'';  and  this 
was  subsequent  to  the  execution  of  the  Power  of  At- 
torney by  the  said  James  H.  Pullen  to  the  said  John 
G.  Heid,  under  which  power  of  attorney,  the  said 
Heid  purports  to  convey  the  lot  in  controversy  to  the 
defendant,  Milwee,  and  the  said  Heid  has  not  re- 
ceived any  communication  or  word  from  the  said 
Pullen  since  that  time — over  20  years  ago. 

That  so  far  as  Mary  H.  Wilson  and  Thomas  A. 
Wilson,  the  other  two  grantees  in  the  trustee's  deed 
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are  concerned,  they  are  not  claiming  to  own  said  lot 
and  Mr.  Heid  at  no  time  ever  communicated  with 
them,  or  ever  heard  from  them,  and  it  is  not  knov/n 
whether  any  of  the  parties  are  living  or  dead. 

Sixth, — That  the  sr^id  trustee's  deed  conveys 
said  lot  in  controversy  to  the  said  James  H.  Pullen, 
Mary  H.  Wilson  and  Thomas  A.  Wilson,  and  does 
not  mention  any  specific  interest  to  each  party,  but 
merely  conveys  the  lot  to  them. 

With  the  foregoing  evidence  before  the  jury, 
the  defendant  made  a  motion  for  a  directed  verdict, 
which  motion  is  set  forth  in  the  brief  of  defendant 
on  appeal,  and  appears  on  page  45  of  the  printed 
record. 

Because  the  trial  court  refused  to  grant  this 
motion,  and  instructed  the  jury  to  return  a  verdict 
for  plaintiff  for  an  undivided  two  thirds  interest  in 
the  property  in  controversy,  the  defendant  appeals. 

The  assignment  of  errors  merely  states  that  the 
court  erred  in  refusing  to  grant  said  motion,  and 
also  erred  in  instructing  the  jury  peremptorily,  to 
return  a  verdict  for  plaintiff  for  an  undivided  two- 
thirds  interest  in  the  property. 

Neither  the  motion  nor  the  assignment  of  errors 
point  out  specifically,  or  at  all,  v/herein  the  evidence 
was  insufficient  to  support  a -verdict  for  the  plain- 
tiff. It  states  generally  ''that  plaintiff  has  failed  to 
produce  any  evidence  Vv^iich  should  support  a  verdict 
for  him." 


We  believe,  under  the  established  rules  as  well 
as  decisions  of  Appellate  Courts,  no  error  will  be 
considered  unless  the  same  are  clearly  and  specifi- 
cally assigned,  and  errors  not  so  assigned  will  be 
disregarded. 

However,  v/e  can  conceive  of  no  case  under  the 
Statutes  of  any  State  of  the  Union  where  the  evi- 
dence could  be  more  convincing  and  less  conflictive 
in  support  of  an  adverse  possession  than  in  this  case. 
It  included  all  the  elements  of  an  adverse  claim.  The 
lot  in  controversy  was  held  by  the  plaintiff,  under 
a  claim  of  ownership,  ever  since  he  went  upon  the 
lot  in  1896,  and  from  that  time  up  to  June  12,  1914, 
when  he  v/as  ousted  from  a  portion  thereof  by  the 
defendant,  and  immediately  brought  this  action  to 
protect  his  claim  of  adverse  possession,  he  was  in  the 
actual,  exclusive,  sole,  notorious,  continuous,  unin- 
terrupted, hostile,  open  and  adverse  possession  there- 
of, at  all  times  claiming  to  ov/n  said  lot. 

At  the  time  of  the  contest  before  the  Land  De- 
partment in  1898  to  determine  who  should  receive; 
trustee's  deed  for  said  lot,  plaintiff  continued  in  pos- 
session, and  although  the  decision  of  the  Department 
rendered  in  November,  1898,  was  against  him,  he 
still  continued  in  possession  and  appealed  to  the  Land 
Office  at  ¥/ashington,  and  although  the  Land  Of- 
fice at  Washington,  in  1902,  affirmed  the  decision  of 
the  townsite  trustee,  yet,  nevertheless,  the  plaintiff 
did  not  surrender  his  possession  but  continued  to 
hold  and  occupy  said  lot,  without  any  break  in  the 
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continuity  of  his  actual  possession,  until  June  12, 
1914,  aforesaid,  and  more  than  ten  years  from  1902, 
the  date  of  the  affirmance  by  the  Land  Office  at 
Washington  of  the  decision  of  the  townsite  trustee. 

Neither  the  decision  of  the  townsite  trustee  nor 
of  the  Land  Office  at  Washington  were  offered  in 
evidence,  and  so  far  as  the  record  shows,  such  de- 
cisions merely  authorize  or  confirm  the  execution  of 
turstee's  deed  dated  November  10,  1898,  conveying 
the  lot  to  the  said  James  H.  Pullen,  Mary  H.  Wilson 
and  Thomas  A.  Wilson. 
We  contend : 

(1).  That  the  possession  of  the  lot  in  dispute 
by  the  plaintiff  was  continuously  maintained  from 
the  Spring  of  the  year  1896,  and  his  adverse  posses- 
sion thereof,  started  at  least  from  the  date  of  the 
execution  of  the  townsite  trustee's  deed  to  the  Pullen 
heirs  on  November  10,  1898,  and  was  thereafter  con- 
tinuously maintained  up  to  June  12,  1914,  without 
any  break  in  the  continuity  of  such  adverse  posses- 
sion. 

One  who  enters  upon  land  supposing  it  to 
belong  to  the  United  States,  in  the  expectation  and 
with  the  intention  of  preempting  it,  and  whose 
possession  is  actual,  open,  continuous,  uninter- 
rupted, visible,  notorious,  distinct  and  definite 
while  the  Statute  of  Limitations  runs,  holds  in 
hostility  and  adverse  to  the  holder  of  the  record 
title,  and  to  everybody  else,  except  the  United 
States. 
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Clemens  v.  Ritncket,  84  Am.  Dec.  69. 
In  the  case  at  bar  there  was  no  judgment  or  de- 
cree of  any  court;  there  was  merely  a  decision  by 
the  Land  Department  upon  a  contest  between  the 
plaintiff  and  the  Pullen  heirs  which  authorized  or 
confirmed  the  execution  of  the  townsite  trustee's 
deed  to  them. 

If,  however,  there  had  been  a  judgment, 

"The  mere  recovery  of  a  judgment  will  not 
of  itself  stop  the  running  of  the  statute  of  limi- 
tations. There  must  be  an  actual  change  of 
possession  by  virtue  of  such  judgment,  and 
where  the  plaintiff  in  ejectment  neglects  to 
enforce  his  judgment  within  the  period  laid  in 
his  demise,  his  right  of  entry  under  that  judg- 
ment is  altogether  gone." 

lCyC1019  (11) 
No  action  in  ejectment  was  brought  by  the  Pul- 
len heirs,  or  any  one  else  to  oust  the  plaintiff  from 
his  possession  of  said  lot.  He  was  left  in  the  undis- 
puted possession  thereof  notwithstanding  he  had 
shown  that  he  was  holding  same  in  hostility  to  any 
title  or  claim  of  the  Pullen  heirs. 

Even  had  such  a  suit  been  brought  and 
judgment  obtained,  such  '^judgment  in  eject- 
ment, not  followed  by  any  writ  nor  by  taking 
possession  under  it,  does  not  suspend  or  inter- 
rupt the  running  of  the  statute  of  limitations." 
Mabary  vs.  Dollarhide,  98  Mo.  198. 
Batterton  vs.  Chiles  54  Am.  Dec.  539. 
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Assuming,  therefore,  for  the  sake  of  argument 
only,  that  this  deed  does  convey  the  undivided  one- 
third  interest  of  Pullen  in  the  lot  in  controversy, 
what  effect  could  this  trustee's  deed  have  upon  the 
adverse  possession  of  plaintiff  since  the  Spring  of 
1898?  The  execution  of  the  trustee's  deed  to  Pullen, 
et  al,  did  not  suspend  the  operation  of  the  Statute  of 
Limitations.  In  fact,  it  may  probably  be  questioned 
whether  the  statute  really  commenced  to  run  until 
the  execution  of  that  deed  in  1898. 

But,  from  the  time  of  the  execution  of  that  deed 
vesting  the  title  to  said  lot  in  Pullen,  et  al.,  the  ad- 
verse possession  of  plaintiff  certainly  became  opera- 
tive and  in  fidl  blast.  See  Caflin  v.  M alone,  50  Am. 
Dec.  526. 

This  record  title  was  the  only  means  to  defeat 
plaintiff  acquiring  title  by  adverse  possession,  and, 
yet,  nothing  was  done  by  the  grantees  under  that 
deed  to  oust  the  plaintiff  from  his  well  knov/n  ad- 
verse possession  of  said  lot  in  controversy,  and  any 
right  that  the  grantees  under  that  deed  might  have 
bad  to  oust  the  plaintiff  from  his  possession  had  been 
allowed  to  slumber  all  these  years  notwithstanding 
it  was  well  known  by  John  G.  Held,  agent,  that  the 
plaintiff  had  been,  and  then  was,  claiming  owner- 
ship of  the  lot  in  controversy. 

From  the  foregoing,  we,  therefore,  submit  that 
the  failure  of  defendant  or  his  pretended  grantors 
to  commence  an  action  to  recover  possession  of  said 
lot  under  the  record  title  in  the  Pullen  heirs,  is  now 
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barred  by  the  Statute  of  Limitations.  Such  suit 
must  be  brought  within  the  period  of  the  Statute  of 
Limitations,  otherwise  it  is  too  late. 

Hopkins  Heirs  vs.  Calloway,  47  Temi.  37. 

IRC.L.  689. 

As  the  adverse  occupant  acquires  a  good  title 
in  fee  it  necessarily  follows  that  possession  for  the 
statutory  period  will  bar  an  action  of  ejectment  by 
the  owner  of  the  paper  title. 

1  CYC.  1137  (11)  citing  numerous  auth- 
orities. 

The  Statute  of  limitations  establishes  a  pre- 
emptory  and  inflexible  rule  of  law  which  terminates 
the  rights  of  the  legal  owner  and  protects  the  dis- 
seisor in  his  possession,  not  out  of  regard  to  the  mer- 
its of  the  latter's  title,  but  because  the  real  owner 
has  acquiesced  in  a  possession  M^hich  was  adverse 
for  such  a  length  of  time  that  the  statute  has  depriv- 
ed him  of  all  remedy  for  the  enforcement  of  his  le- 
gal title. 

Foidke  V.  Bond  41  N.  J.  L.  527. 

See  Catling  v.  Lane,  22  N.  W.  453. 

Creekmur  vs.  Creekmur,  75  Va.  430. 

North  P.  R.  Co.  vs.  Ehj,  25  Wash  384. 

Title  to  land  under  a  Federal  or  State  grant 

may  be  acquired  by  adverse  possession  continued 

for  the  statutory  period  after  the  grantee  acquires 

the  title  from  the  Federal  or  State  Government,  and 


21 

it  is  immaterial  that  the  possession  shall  commence 
before  the  title  passes. 
1  Cyc.  1113/ 

Bicknell  v.  Comstock,  113  U.  S.  149;  28  L. 
Ed.  962. 
In  the  case  at  bar  United  States  patent  was  is- 
sued to  the  town  of  Juneau  some  time  prior  to  the 
execution  of  the  trustee's  deed  by  the  townsite  trus- 
tee to  Pullen  et  al,  and  the  evidence  shows  that  Wad- 
dleton  was  in  possession  of  the  lot  in  controversy 
prior  to  the  execution  of  said  trustee's  deed. 

(2)  That  under  the  pleadings  and  evidence  in 
this  case,  the  trial  court  properly  instructed  the  jury 
to  return  a  verdict  for  plaintiff  for  an  undivided 
two-thirds  interest  in  the  land  in  controversy. 

Counsel  for  defendant  assumes  a  state  of  facts 
directly  opposite  to  the  issues  and  evidence  in  the  case 
and  then  cites  authorities  in  support  of  same.  In  his 
brief,  he  states  the  following  proposition,  viz : 

"Unless  then    the    plaintiff,    Waddleton, 
showed  some  sort  of  title  or  right  of  possession 
of  the  property,  he  was  not  entitled  to  recover 
anything  from  a  tenant  in  common  in  possess- 
sion  of  the  entire  premises." 
But  this  is  not  the  true  premise!    ¥/e  have  al- 
ready shown  in  this  brief  that  the  evidence  is,  in  ef- 
fect at  least,  entirely  undisputed  that  the  plaintiff 
had  title  by  adverse  possession  to  the  whole  of  the 
lot  in  controversy,  and  the  pleadings  and  evidence 


22 

show  that  the  ouster  by  defendant  was  only  of  a  part 
of  said  lot,  the  plaintiff  still  residing  and  living 
thereon.  Furthermore  that  the  defendant  is  not  a 
co-tenant. 

The  adverse  possession  of  plaintiff  vested  the 
fee  simple  title  in  him  as  effectively  as  if  there  had 
been  a  former  conveyance,  and  as  holder  of  such  title 
so  acquired,  if  ousted  from  his  possession,  either  by 
a  third  person  or  the  former  owner  or  owners,  he 
may  maintain  an  action  of  ejectment  to  recover  the 
premises.    See  9  R.  C.  L.  Sec.  19; 

1  CYC  1135  (B) 

Immediately  upon  defendant  ousting  plaintiff 
from  possession  of  part  of  said  lot,  plaintiff  brought 
this  action  in  ejectment  alleging  in  his  complaint 
ownership  by  reason  of  adverse  possession,  to  which 
defendant  answered  denying  the  allegations  of  the 
complaint,  excepting  as  to  the  possession  of  plaintiff, 
and  setting  up  an  affirmative  defense,  wherein  it  is 
alleged  that  the  defendant  is  the  owner  in  fee  simple 
of  the  whole  of  said  lot  and  entitled  to  the  possession 
thereof.  Plaintiff  in  his  Reply  to  said  Answer 
pleads  the  Statute  of  Limitations. 

Defendant  did  not  plead,  defend  or  justify  his 
entry  as  tenant  in  common,  or  part  owner,  or  on  be- 
half of  himself  and  his  co-owners.  HE  CLAIIvIED 
TITLE  TO  THE  VvHOLE  PROPERTY,  NOT  ON- 
LY AS  AGAINST  THE  PLAINTIFF,  BUT  IN 
ANTAGONISM  TO  ANY  INTEREST  "WHICH 
MAY  BE  CLAIMED  BY  Mary  H.  Wilson  and  Thorn 
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as  A.  Wilson,  the  very  persons  whom  he  now  de- 
scribes in  his  brief  as  his  co-tenants. 

If  defendant  had  established  title  to  one- 
third  interest,  and  was  permitted  to  recover 
possession  of  the  whole  by  reason  thereof,  he 
would  not  be  estopped  to  deny  the  title  of  the 
very  persons  whom  he  now  claims  are  his  co- 
owners.    See  King  v.  Hyatt,  51  Kan.  504. 

And  the  very  fact  that  in  this  action  the  de- 
fendant did  claim  to  own  the  interest  of  Mary  H. 
\Vilson  and  Thomas  A.  Vvilson  is  sufficient  to  show 
that  any  interest  they  may  claim  would  be  antagon- 
istic to  the  claim  of  the  defendant. 

Why,  then,  we  ask,  should  the  jury  be  in- 
structed to  return  a  verdict  in  favor  of  defend- 
ant for  the  whole  title? 

There  is  no  assignment  of  error  based  upon  the 
failure  of  the  trial  court  to  instruct  the  jury  "that 
if  they  found  that  defendant  was  entitled  to  one- 
third  interest  in  said  lot  as  a  tenant  in  common, 
then  he  was  entitled  to  recover  possession  of  the 
whole.''  The  error  assigned  is  that  the  trial  court 
erred  in  instructing  the  jury  to  find  in  favor  of 
plaintiff  for  a  two-thirds  interest.  As  to  whether 
plaintiff  or  defendant  was  entitled  to  the  other  one- 
third  was  left  entirely  to  the  jury  to  determine,  and 
by  their  verdict  they  found  in  favor  of  plaintiff  and 
against  the  defendant. 

As  hereinbefore  stated,  the  only  interest,  under 
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any  circumstances,  that  defendant  could  be  entitled 
to,  is  a  one-third,  and  the  jury  having  found  he  was 
not  entitled  to  such  interest,  it  necessarily  follows 
that  defendant  ivas  not  a  co-tenant  and  could  not 
under  any  view  of  the  law  be  entitled  to  'possession 
of  the  the  whole  as  a  co-tenant. 

There  is  considerable  conflict  in  the  lavv^  as  to 
whether  a  co-tenant  suing  in  ejectment  is  entitled  to 
recover  possession  of  the  whole.  The  reason  for  this 
conflict  is  that  the  courts  of  some  states  look  upon 
the  right  of  possession  as  the  gist  of  the  co-tenant's 
claim,  v/hile  the  courts  of  other  states  regard  the 
title  as  the  main  thing  to  be  considered  and  measure 
the  recovery  by  the  extent  of  the  co-tenant's  interest 
in  the  property. 

See  note  in  6  L.  R.  A.  (N.  S.)  710,  712  and  717. 

also  note  51  L.  R.  A.  (N.  S.)  50. 

Biit  in  all  the  cases  holding  that  a  co-tenant  is 
entitled  to  the  possession  of  the  whole  such  co-tenant 
must  represent  a  better  title  than  the  adverse  claim- 
ant and  must  establish  his  title  to  an  aliquot  part  of 
the  property  in  dispute, 

Dolph  V.Barney  J  5  Ore.  191 ; 

JVillians  vs.  Sutton,  43  Cal.  65 ; 

Treat  v.  Reilly,  35  Cal.  129 ; 

Mather  vs.  Dunn  et  al,  76  N.  W.  923 ; 

Le  France  vs.  Richmond,  5  Sawy,  601 ; 

Harner  vs.  Ellis,  (Kan.)  90  Pac.  275. 

"The  rule  that  a  tenant  in  common  can  recover 
the  whole  for  the  benefit  of  himself  and  his  co-ten- 
ants, as  against  a  trespasser,  does  not  apply  where 
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the  defendant  has  clear  title  as  against  the  co-ten- 
ants, by  limitation." 

Boone  v.  Knox,  80  Tex.  642. 
In  the  case  of  Gray  vs.  Givens,  26  Mo.  291,  the 
court  says : 

"It  often  happened,  that  one  tenant  in  com- 
mon was  barred  by  limitations,  when  the  other 
was  not  and  that  a  title  might  be  acquired  by 
adverse  possession.  The  defendant  would  pre- 
vail against  one  when  he  could  not  against  the 
other.  But  this  V\^ould  amount  to  nothing  if 
the  plaintiff,  not  barred  and  claiming  but  a 
fractional  interest  could  recover  for  the  other, 
against  ivhom  the  defendant  might  have  title 
by  lapse  of  time. 

In  7-R.  C.  L.  907,  referring  to  the  question  of 
one  tenant  in  common  being  entitled  to  the  posses- 
sion of  the  entire  estate,  it  is  said : 

''This  rule  must  be  limited  in  its  application, 
however,  to  those  cases  where  the  other  coten- 
ants  could  themselves  recover  their  aliquot 
parts;  and  if  the  rights  of  some  of  the  co-ten- 
ants are  barred  by  the  statute  of  limitations, 
they  could  not  recover  the  property  and  cer- 
tainly another  tenant  could  not  recover  for 
them." 

So  in  this  case,  it  is  clear  from  the  evidence  that 
not  only  is  the  defendant  barred  by  the  statute  of 
limitations,  but  so  also  are  Mary  H.  and  Thomas  A. 
Yv'ilson,  and  even  had  the  defendant  established  an 


26 

interest  in  himself,  the  fact  would  still  remain  from 
the  uncontradicted  evidence  in  this  case,  that  Mary 
H.  and  Thomas  A.  Wilson  were  barred  by  the  stat- 
ute of  limitations  and  the  defendant  could  not  under 
any  of  the  authorities  recover  their  interest. 

The  case  of  Williams  vs.  Coalcreek  M.  &  M.  Co. 
6  L.  R.  A.  (N.  S.),  711,  cited  by  counsel  for  defend- 
ant, holds  that  even  where  a  co-tenant  does  estab- 
lish his  interest,  he  can  recover  no  more  than  that 
interest. 

We  do  not  deem  it  necessary  to  go  further  into 
the  question  as  to  whether  or  not  a  co-tenant  is  en- 
titled to  recover  the  whole,  for  the  reason  we  believe 
we  have  fully  established  that  the  defendant,  having 
failed  to  recover  the  one-third  interest,  which  is  the 
only  interest  at  most  he  could  have  any  title  to,  w^as 
not  and  could  not  be  a  co-tenant  of  Mary  H.  Wilson 
and  Thomas  A.  Wilson;  and  defendant  having  failed 
to  establish  any  title  to  the  property  in  controversy 
and  plaintiff  having  fully  established  his  adverse 
claim  as  determined  by  the  verdict  of  the  jury,  de- 
fendant certainly  was  not  entitled  to  any  instruc- 
tion for  the  recovery  of  the  whole  or  any  part  of  the 
property  in  controversy  under  any  interpretation  of 
the  law. 

(3).  Plaintiff  has  by  his  adverse  possession 
acquired  fee  simple  title  to  said  Lot  6,  Block  13,  of 
the  town  of  Juneau,  Alaska,  and  defendant  is  com- 
pletely barred  by  the  Statute  of  Limitations  loithout 
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reference  to  good  faith  even  if  the  failure  to  instruct 
the  jury  on  the  question  of  good  faith  was  assigned 
as  error,  which  it  is  not. 

Counsel  for  defendant  does  not  assign  as  error, 
nor  does  he  pretend  to  say  that  the  trial  court  failed 
to  instruct  the  jury  on  the  question  of  good  faith, 
and  we  submit  so  far  as  the  Appellate  Court  is  con- 
cerned it  will  be  presumed  that  if  such  instruction 
was  necessary,  the  same  was  given. 

As  where  "good  faith"  is  an  essential  element 
it  is  always  a  fact  to  be  determined  by  the  jury. 

1  CYC  1154. 

However,  we  contend,  that  the  defendant  is 
barred  by  the  Statute  of  limitations  without  refer- 
ence to  the  good  faith  of  plaintiff,  and,  in  the  lan- 
guage of  defendant's  brief,  on  page  7,  "that  plain- 
tiff was  entitled  to  the  possession  and  ov/nership  of 
the  property  by  limitation." 

Sec.  1874,  p.  636  of  the  Compiled  Laws  of  Alas- 
ka (being  Sec.  1042  of  Carter's  Alaska  Code)  pro- 
vides that  "the  uninterrupted,  adverse,  notorious 
possession  of  real  property  under  color  and  claim  of 
title  for  seven  years  or  more  shall  be  conclusively 
presumed  to  give  title  thereto,  except  as  against  the 
United  States." 

The  foregoing  section  was  passed  in  the  year 
1900  and  subsequent  to  the  plaintiff  going  upon  the 
property  in  controversy,  and  commencing  his  ad- 
verse possession  thereof. 

There  vras  no  statute  of  Oregon  in  1900,    and 
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there  is  no  statute  now,  so  far  as  we  kno\y  similar 
to  the  statute  above  quoted. 

Therefore  the  adverse  possession  of  plaintiff 
having  commenced  prior  to  the  passage  of  the  above 
mentioned  statute,  the  cases  from  Oregon,  under  the 
laws  of  v/hich  state,  Alaska  was  governed  prior  to 
the  passage  of  Carter's  Alaska  Code,  should  control. 

Sec.  838,  p.  379  of  the  Compiled  Laws  of  Alas- 
ka (being  Sec.  4,  p.  146  of  Carter's  Alaska  Code) 
provides  that  actions  shall  be  commenced  as  follows : 
''Within  ten  years,  actions  for  the  recovery  of  real 
property  or  for  the  recovery  of  the  possession  there- 
of;  and  no  action  shall  be  maintained  for  such  re- 
covery unless  it  shall  appear  that  the  plaintiff,  his 
ancestor,  predecessor  or  grantor,  was  seized  or  pos- 
sessed of  the  premises  in  question  w^ithin  ten  years 
before  the  commencement  of  the  action.     *     *     *  ". 

This  last  mentioned  section  is  taken  from  the 
Laws  of  Oregon,  October  17,  1878,  Hill's  Ann.  Laws, 
Sec.  4,  and  was  in  force  in  the  Territory  of  Alaska 
prior  to  and  at  the  time  the  plaintiff  commenced  his 
adverse  possession  of  the  lot  in  controversy,  as  the 
laws  of  Oregon  were  adopted  as  the  lav/s  applicable 
to  Alaska  by  an  Act  of  Congress  entitled,  ''An  Act 
providing  for  a  civil  government  for  Alaska,  ap- 
proved May  17, 18S4,  23  St.  L.  47,  Chap.  78. 

If,  however,  the  tv/o  statutes  aforesaid  were 
both  in  force  at  the  time  of  the  commencement  of  the 
adverse  possession  of  plaintiff,  it  would  not  change 
ihe  situation,  for  the  reason  that  plaintiff  is  claim- 
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ing  under  the  latter  section,  luhich  is  purely  a  statute 
of  limitation. 

In  the  state  of  Washington  they  have  somewhat 
similar  statutes  to  the  foregoing  (Ballinger's  Ann. 
Code  and  Statutes,  Sees.  4797  and  5503)  and  in  the 
case  of  Biggart  vs.  Evans,  36  Vv  ash.  212 ;  78  Pac.  925, 
it  was  stated  that  the  distinguishing  features  of  the 
Statutes  of  ten  and  seven  years  limitation  in  Wash- 
ington is  that,  under  the  latter,  the  adverse  posses- 
sor must  hold  under  color  of  title,  and  in  good  faith, 
Vvhile  under  the  former,  these  are  not  esse7itial  ele- 
ments. 

See  Moore  v.  Brownfield  ( Wash)  34  Pac.  199 ; 

Hesser  v.  Siepmann  {Wash.)  76  Pac.  295; 

Brodack  v.  Morbach,  et  aL,  80  Pac.  275. 

Pettigreiv  v.  Greenshields  (Wash.)  112  Pac. 
751; 

Dibble  v.  Bellingham  Bay  Land  Co.  163  U.  S. 
6S;  41  L.Ed.  72. 
It  is  ivell  settled  in  Oregon  that  title  by  adverse 
possession  may  be  acquired  regardless  of  the  good 
faith  of  the  claimant  if  accompanied  by  even  a  pre- 
tense, commonly  known  as  a  claim  of  title. 

See  Parker  v.  Metsger,  12  Ore.  407 ; 

Joy  V.  Stump,  14  Ore.  361 ;  12  Pac.  929 ; 

Coventcn  v.  Siefert,  23  Ore.  548;  32  Pac.  508 

Oregon  Con.  Co.  v.  Allen  Ditch  Co.  41  Ore., 

209;  69  Pac.  445; 
Gardner  v.  Wright  (Ore.)  91  Pac.  286. 
''To  be  an  adverse  possession  it  must  be  an  oc- 
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cupancy  under  a  claim  of  ownership  although  it  need 
not  be  under  color  of  title.    It  is  sufficient  if  the  par- 
ty goes  upon  the  land,  and  declares  to  the  world,  by 
his  acts  and  conduct,  that  he  is  the  owner  of  it,  and 
maintains  that  attitude  for  the  requisite  period.'" 
Swift  V.  Mulkey,  {Ore.)  12  Pac.  78. 
An  adverse  possession,  open,  notorious  and 
accompanied  with  acts  of  ownership  or  a  claim 
of  ownership  for  the  statutory  period,  bars  an 
action  to  recover  land,  without  reference  to  the 
good  faith  or  color  of  title  under  which  the  own- 
ership is  claimed,    it  is  the  actual  claim  of  own- 
ership, and  not  the  bona  fides,  that  is  the  test. 
Smith  vs.  Roberts,  62  Ala.  83. 
See  Charle  vs.  Saffold,  13  Tex.  94; 
Link  vs.  Bland,  95  S.  W.  1110; 
Fitzgerald  vs.  Brewester,  31  Neb.  51 ; 
Carpenter  vs.  Coles,  75  Minn.  9 ; 
Wilkison  vs.  Filers,  114  Mo.  245. 
If  good  faith  was  an  essential  element,  the  know- 
ledge by  plaintiff  that  trustee's  deed  had  been  exe- 
cuted in  favor  of  the  Pullen  heirs,  and  that  he,  the 
plaintiff,  had  been  unsuccessful  in  the  contest  before 
the  Land  Department,  does  not  impute  bad  faith  to 
his  entry  and  adverse  possession. 

Iowa  R,  L.  Co.  vs.  Blumer,  206  U.  S.  484 ; 
51  L.  Ed.  1148. 
The  case  of  Center  vs.  Cady,  184  Fed.  605,  ap- 
pealed from  the  Circuit  Court  for  the  Western  Dis- 
trict cf  Yv"  ashin^tcn,  and  cited  by  counsel  in  his  brief. 
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is  a  case  involving  Sec.  5503  of  Ball.  Ann.  Code  of 
the  State  of  Washington,  which  provides  that  "every 
person  in  open  and  notorious  possession  of  lands  or 
tenements  under  claim  and  color  of  title,  made  in 
good  faith,  who  shall,  for  seven  successive  years  con- 
tinue in  possession,"  etc. 

This  is  not  a  case  in  point  as  one  of  the  essential 
requisites  in  that  case  under  the  seven  years  stat- 
ute of  limitations  of  the  State  of  Washington  is  that 
the  claim  of  title  shall  be  made  m  good  faith,  but  as 
has  been  decided  by  the  Supreme  Court  of  that  state 
good  faith  is  not  an  essential  element  under  the  ten 
year  statute  of  limitations.  This  case  could  in  no 
event  have  any  application  in  the  case  at  bar,  for 
good  faith  is  not  an  essential  element  under  the  stat- 
utes of  limitations  in  Alaska. 

The  case  of  Jasperson  vs.  Scharnikow,  150  Fed. 
571,  was  appealed  from  the  Circuit  Court  for  the 
¥/estern  District  of  Washington  and  is  cited  by  coun- 
sel for  the  defendant  in  his  brief.  This  also  is  not  a 
case  in  point  for  in  that  case  the  evidence  failed,  to 
skoiv  any  claim  of  right  or  ownership  in  the  adverse 
claimant  ivhen  he  went  upon  the  land,  and,  as  stated 
by  the  court,  his  entry  was  ivithout  any  pretense  of 
having  a  right  as  otvner  of  the  property.  A  compari- 
son between  that  case  and  the  case  at  bar  will  be  suf- 
ficient to  show  the  glaring  difference  as  to  the  facts. 
In  the  case  at  bar  there  can  be  no  question  of  doubt 
as  to  the  plaintiff  claiming  and  asserting  his  own- 
ership to  the  land  from  the  time  of  his  entry  and 
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during- all  of  the  time  for  more  than  ten  years  there- 
after, and  this  was  found  as  a  question  of  fact  by  the 
jury. 

In  conclusion,  we  reiterate  that  the  following 
propositions  are  established  by  the  evidence : 

First,  That  the  plaintiff  went  into  possession  of 
the  disputed  premises  claiming  ownership  thereof 
and  has  remained  in  the  actual,  exclusive,  sole,  con- 
tinuous, uninterrupted,  open,  hostile  and  adverse  pos- 
session thereof  for  more  than  ten  years,  at  all  times 
claiming  to  own  the  same. 

Second,  That  his  entry  and  claim  of  ownership 
were  in  good  faith. 

Third,  That  the  only  title  set  up  to  defeat  this 
adverse  possession  is  a  false  deed,  purporting  to  con- 
vey the  interest  of  Mary  H.  and  Thomas  A.  VV  ilson, 
by  John  G.  Held,  attorney  in  fact,  without  any  au- 
thority whatever,  and  the  interest  of  James  H.  Pul- 
len,  by  virtue  of  a  power  of  attorney  executed  more 
than  twenty  years  ago,  since  ivhich  time  the  said 
Ptdlen  gave  up  the  property  in  controversy  in  dis- 
gust and  abandoned  it  and  nothing  further  has  been 
heard  from  him,  and  it  is  not  knoiun  whether  he  is 

living  or  dead. 

Good  faith  on  the  part  of  plaintiff  was  shown 
by  the  evidence  and  submitted  to  the  jury  under  prop- 
er instructions,  even  though  not  an  essential  element 
in  the  case.  It  seems  to  us  that  bad  faith,  to  say  the 
least,  on  the  part  of  the  defendant,  is  evidenced  by  his 
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attempt  to  claim  any  title  under  the  deed  from  John 
G.  Heid,  attorney  in  fact — this  in  view  of  the  testi- 
mony introduced  by  defendant  himself  in  his  effort 
to  sustain  the  deed. 

We  are  fully  aware  that  much  of  this  brief  is 
unnecessary,  for  the  evidence  itself  defeats  the  con- 
tentions made  by  counsel  for  defendant  and  the  au- 
thorities cited  in  defendant's  brief  in  the  light  of  the 
testimony  in  this  case  seem  to  us  to  make  this  appeal 
absurd. 

Respectfully  submitted, 

WINN  &  BURTON, 
Attorneys  for  Defendant  in  Error  6- 
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